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JUDGMENT OF THE COURT (Second Chamber)

4. October 2024 *

(Reference for a preliminary ruling — Environment — Directive 2001/42/EC — Assessment of
the effects of certain plans and programmes on the environment — Article 2(a) — Concept of
‘plans and programmes ... which are required by legislative, regulatory or administrative
provisions’ — Measure adopted by the government of a Member State solely on the basis of a
provision of the Constitution of that Member State providing that the executive power of the State
is to be exercised by or on the authority of that government)

In Case C-727/22,

REQUEST for a preliminary ruling under Article 267 TFEU from the Supreme Court (Ireland),
made by decision of 24 November 2022, received at the Court on 25 November 2022, in the
proceedings

Friends of the Irish Environment CLG

Government of Ireland,
Minister for Housing, Planning and Local Government,
Ireland,

Attorney General,
THE COURT (Second Chamber),

composed of A. Prechal, President of the Chamber, K. Lenaerts, President of the Court, acting as
Judge of the Second Chamber, N. Wahl, J. Passer (Rapporteur) and M.L. Arastey Sahtn, Judges,

Advocate General: J. Kokott,
Registrar: L. Carrasco Marco, Administrator,

having regard to the written procedure and further to the hearing on 8 November 2023,

* Language of the case: English.

EN
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JUDGMENT OF 4. 10. 2024 — Case C-727/22
FrIENDS OF THE IrisH ENVIRONMENT (PrROJECT IRELAND 2040)

after considering the observations submitted on behalf of:

— Friends of the Irish Environment CLG, by N. Steen, Senior Counsel, J. Kenny, Barrister-at-Law,
and F. Logue, Solicitor,

— Ireland, by M. Browne, Chief State Solicitor, A. Joyce and M. Tierney, acting as Agents, and by
M. Gray, Senior Counsel, F. Valentine, Senior Counsel, and E. Synnott, Barrister-at-Law,

— the Czech Government, by A. Edelmannova, L. Langrova, M. Smolek and J. VIacil, acting as
Agents,

— the European Commission, by C. Hermes and M. Noll-Ehlers, acting as Agents,
after hearing the Opinion of the Advocate General at the sitting on 21 March 2024,

gives the following

Judgment

This request for a preliminary ruling concerns the interpretation of Directive 2001/42/EC of the
European Parliament and of the Council of 27 June 2001 on the assessment of the effects of
certain plans and programmes on the environment (O] 2001 L 197, p. 30).

The request has been made in proceedings between Friends of the Irish Environment CLG, an
environmental non-governmental organisation, and the Government of Ireland, the Minister for
Housing, Planning and Local Government (Ireland), Ireland and the Attorney General (Ireland)
concerning a decision taken by the Irish Government adopting a national planning framework
and a national development plan.

Legal context

European Union law

Under Article 1 of Directive 2001/42, entitled ‘Objectives’:

‘The objective of this Directive is to provide for a high level of protection of the environment and to
contribute to the integration of environmental considerations into the preparation and adoption of
plans and programmes with a view to promoting sustainable development, by ensuring that, in
accordance with this Directive, an environmental assessment is carried out of certain plans and
programmes which are likely to have significant effects on the environment.’

Article 2 of that directive, entitled ‘Definitions’, is worded as follows:
‘For the purposes of this Directive:

(a) “plans and programmes” shall mean plans and programmes, including those co-financed by
the European Community, as well as any modifications to them:
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— which are subject to preparation and/or adoption by an authority at national, regional or
local level or which are prepared by an authority for adoption, through a legislative
procedure by Parliament or Government, and

— which are required by legislative, regulatory or administrative provisions;

Article 3 of that directive, entitled ‘Scope’, provides:

‘1. An environmental assessment, in accordance with Articles 4 to 9, shall be carried out for plans
and programmes referred to in paragraphs 2 to 4 which are likely to have significant
environmental effects.

2. Subject to paragraph 3, an environmental assessment shall be carried out for all plans and
programmes,

(a) which are prepared for agriculture, forestry, fisheries, energy, industry, transport, waste
management, water management, telecommunications, tourism, town and country planning
or land use and which set the framework for future development consent of projects listed in
Annexes I and II to [Council] Directive 85/337/EEC [of 27 June 1985 on the assessment of the
effects of certain public and private projects on the environment (O] 1985 L 175, p. 40)], ...

4. Member States shall determine whether plans and programmes, other than those referred to in
paragraph 2, which set the framework for future development consent of projects, are likely to
have significant environmental effects.

8. The following plans and programmes are not subject to this Directive:

— plans and programmes the sole purpose of which is to serve national defence or civil
emergency;

— financial or budget plans and programmes.

9. This Directive does not apply to plans and programmes co-financed under the current
respective programming periods ... for Council Regulations (EC) No 1260/1999 [of 21 June 1999
laying down general provisions on the Structural Funds (O] 1999 L 161, p. 1)] and (EC)
No 1257/1999 [of 17 May 1999 on support for rural development from the European
Agricultural Guidance and Guarantee Fund (EAGGF) and amending and repealing certain
Regulations (OJ 1999 L 160, p. 80)].’

Article 4(3) of the same directive is worded as follows:

‘Where plans and programmes form part of a hierarchy, Member States shall, with a view to avoiding
duplication of the assessment, take into account the fact that the assessment will be carried out, in
accordance with this Directive, at different levels of the hierarchy. For the purpose of, inter alia,
avoiding duplication of assessment, Member States shall apply Article 5(2) and (3).’
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Under Article 5 of Directive 2001/42, entitled ‘Environmental report’:

‘1. Where an environmental assessment is required under Article 3(1), an environmental report
shall be prepared in which the likely significant effects on the environment of implementing the
plan or programme, and reasonable alternatives taking into account the objectives and the
geographical scope of the plan or programme, are identified, described and evaluated. The
information to be given for this purpose is referred to in Annex L.

2. The environmental report prepared pursuant to paragraph 1 shall include the information that
may reasonably be required taking into account current knowledge and methods of assessment,
the contents and level of detail in the plan or programme, its stage in the decision-making
process and the extent to which certain matters are more appropriately assessed at different
levels in that process in order to avoid duplication of the assessment.

3. Relevant information available on environmental effects of the plans and programmes and
obtained at other levels of decision-making or through other Community legislation may be used
for providing the information referred to in Annex L.

’

Directive 2011/92/EU of the European Parliament and of the Council of 13 December 2011 on the
assessment of the effects of certain public and private projects on the environment (O] 2012 L 26,
p. 1), which entered into force on 17 February 2012, repealed and replaced Directive 85/337.

Irish law

Under Article 28.2 of the Irish Constitution:

‘The executive power of the State shall, subject to the provisions of this Constitution, be exercised by
or on the authority of the Government.’

Section 2(1) of the Planning and Development Act, 2000, in the version applicable to the dispute
in the main proceedings (‘the 2000 Act’), provided:

“National Spatial Strategy” means the “National Spatial Strategy: 2002-2020” published by the
Government on 28 November 2002, or any document published by the Government which amends
or replaces that Strategy’.

Following the entry into force, on 22 October 2018, of the Planning and Development
(Amendment) Act 2018 (‘the 2018 Act’), Chapter IIA of Part II of the 2000 Act is worded as
follows:

‘National Planning Framework
20A. The National Spatial Strategy, as amended having regard to the provisions of this Chapter
including any document published by the Government which amends or replaces that

Strategy or such subsequent document, shall be known as the National Planning
Framework.
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Matters to be addressed in National Planning Framework

20C.

(4) The Government shall prepare and publish the National Planning Framework and keep its
implementation under review.

(5) Every 6 years after the date of publication of the National Planning Framework, the
Government shall either—
(a) revise the Framework or replace it with a new one, or
(b) publish a statement explaining why the Government has decided not to revise the
Framework and include in the statement an indication of a date by which it will be
revised or a new National Planning Framework will be published.

(6) Provision shall be made by the Minister for public consultation in the preparation of a new or
revised National Planning Framework ...

(7) The preparation of the National Planning Framework shall be subject to the provisions of
relevant EU Environmental Directives ...

(8) The Government shall submit the draft of the revised or new National Planning Framework,
together with the Environmental Report and Appropriate Assessment Report for the
approval of each House of the Oireachtas [(Irish Parliament)] before it is published.

(9) In preparing or revising the National Planning Framework, the Government shall have regard
to any resolution or report of, or of any committee of, the Oireachtas [(Irish Parliament)] that
is made, during the period for consideration, as regards the proposed strategy or, as the case
may be, the Framework as proposed to be revised.

The dispute in the main proceedings and the questions referred for a preliminary ruling

By decision of 16 February 2018, the Irish Government adopted the National Planning Framework
(‘the NPF’) and the National Development Plan (‘the NDP’), two strands of Project Ireland 2040.
That decision was ‘reaffirmed’ by a decision of that government, of 29 May 2018.

Project Ireland 2040 aims to create a unified and coherent plan for land use and development
within the country. The NPF establishes a planning framework to guide development investment
over the coming years and, according to its foreword, sets ‘national objectives and key principles
from which more detailed and refined plans will follow’. Thus, it does not explicitly provide every
detail for every part of the country, but rather ‘empowers each region to lead in the planning and
development of their communities’. The NPF is accompanied by the NDP, which is described as
a 10-year strategy for public capital investment of up to EUR 116 billion, setting out how funding
will be made available for the implementation of certain projects considered essential to the
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achievement of the strategic outcomes identified in the NPF and identifying major infrastructure
works it proposes to fund without concerning itself with any planning or development
considerations.

By a judgment and an order of 24 April 2020 and by an order of 13 May 2020, the High Court
(Ireland) dismissed the application made by the applicant in the main proceedings for the
adoption of orders of certiorari to quash the decision of 16 February 2018, as reaffirmed by the
decision of 29 May 2018.

By a judgment of 26 November 2021 and an order of 7 December 2021, the Court of Appeal
(Ireland) dismissed the appeal brought by the applicant in the main proceedings against those
decisions of the High Court.

On 4 January 2022, the applicant in the main proceedings brought an appeal against those
decisions of the Court of Appeal before the Supreme Court (Ireland), which is the referring
court, by which it is challenging the validity of the NPF and the NDP. It submits, in essence, that
the requirements of Directive 2001/42 were not met when they were adopted and that, as regards
the NPF specifically, reasonable alternatives were not sufficiently described and evaluated on a
correct basis to the analysis carried out in regard to the preferred option.

Before the referring court, the defendants in the main proceedings claim that, although the NPF
was the subject of an assessment under Directive 2001/42, that assessment was not required by
that directive, since the NPF is not a plan or programme referred to in Article 2(a) of that
directive, that NPF not being ‘required by legislative, regulatory or administrative provisions’
within the meaning of that provision. The same is true of the NDP, which, moreover, is excluded
from the scope of the same directive by virtue of Article 3(8) thereof.

In those circumstances, the Supreme Court decided to stay the proceedings and to refer the
following questions to the Court of Justice for a preliminary ruling:

‘(1) Must Article 2(a) of [Directive 2001/42], read in conjunction with Article 3(2)(a) [thereof], be
interpreted to mean that a measure adopted by the executive arm of a Member State, other
than by reason of a legislative or administrative compulsion, and not on the authority of any
regulatory, administrative or legislative measure, is capable of being a plan or programme to
which th[at d]irective applies, if the plan or programme so adopted sets a framework for
downstream grant or refusal of development consent and thus satisfies the test from
Article 3(2) of th[at d]irective?

(2) (a) Must Article 3(1) read in conjunction with Article 3(8) and (9) of [Directive 2001/42] be
interpreted to mean that a plan or programme which makes specific, albeit described as
“indicative”, provision for the allocation of funds to build certain infrastructure projects
with a view to supporting the spatial development strategy of another plan, itself forming
the basis of downstream spatial development strategy, could itself be a plan or
programme within the meaning of [Directive 2001/42]?

(b) If the answer to 2(a) is yes, does the fact that a plan which has as its objective the
allocation of resources ... mean that it must be treated as a budgetary plan with the
meaning of [A]rticle 3(8)?
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(3) (a) Must Article 5 [of], and Annex 1 [to, Directive 2001/42] be interpreted to mean that
where an environmental assessment is required under Article 3(1), the environmental
report for which provision is made therein should, once reasonable alternatives to a
preferred option are identified, carry out an assessment of the preferred option and the
reasonable alternatives on a comparable basis?

(b) If the answer to question (a) is yes, is the requirement of the [d]irective met if the
reasonable alternatives are assessed on a comparable basis prior to the selection of the
preferred option, and thereafter the draft plan or programme is assessed and a more
complete [strategic environmental assessment (SEA)] then carried out in regard to the
preferred option only?’

Consideration of the questions referred

The first question

By its first question, the referring court asks, in essence, whether Article 2(a) of Directive 2001/42
must be interpreted as meaning that a measure adopted by the government of a Member State
solely on the basis of a provision of the Constitution of that Member State providing that the
executive power of the State is to be exercised by or on the authority of that government is
capable of constituting a ‘plan’ or a ‘programme’, within the meaning of that Article 2(a), where
that measure sets a framework for future development consent or refusal of certain projects.

Article 3 of Directive 2001/42 provides that an environmental assessment must be carried out for
certain plans and programmes which are likely to have significant environmental effects.

In particular, under Article 3(2)(a) of Directive 2001/42, an environmental assessment must be
carried out for all plans and programmes which satisfy two cumulative conditions, namely that
(i) they are prepared for the sectors referred to in that provision and (ii) they set the framework
for future development consent of projects listed in Annexes I and II to Directive 2011/92
(judgment of 9 March 2023, An Bord Pleandla and Others (Site of St Teresa’s Gardens), C-9/22,
EU:C:2023:176, paragraph 36).

In the case at hand, according to the referring court, the NPF satisfies the second condition of
Article 3(2)(a) of that directive.

However, it must be pointed out that only ‘plans and programmes’ which meet the definition of
that concept set out in Article 2(a) of Directive 2001/42 fall within the scope of that directive,
and thus within that of Article 3 thereof.

In that regard, Article 2(a) of Directive 2001/42 defines ‘plans and programmes’, within the
meaning of that directive, as being those which satisfy the two cumulative conditions set out in
that provision, namely that they are subject to preparation and/or adoption by an authority at
national, regional or local level or are prepared by an authority for adoption, through a legislative
procedure by Parliament or Government (the first condition) and that they are required by
legislative, regulatory or administrative provisions (the second condition) (judgment of
9 March 2023, An Bord Pleandla and Others (Site of St Teresa’s Gardens), C-9/22,
EU:C:2023:176, paragraph 27 and the case-law cited).
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As regards the second of the conditions referred to in the preceding paragraph of the present
judgment, it is apparent from the settled case-law of the Court that plans and programmes the
adoption of which is regulated by national legislative or regulatory provisions, which determine
the competent authorities for adopting them and the procedure for preparing them, must be
regarded as ‘required’ within the meaning, and for the application, of Directive 2001/42 and,
accordingly, be subject to an assessment of their environmental effects in the circumstances
which it lays down. Thus, the Court has held that, in view of the intended purpose of Article 2(a)
of Directive 2001/42, which is to provide for a high level of protection of the environment, and in
order to preserve the effectiveness of that provision, a measure must be regarded as ‘required’
where there exists, in national law, a particular legal basis authorising the competent authorities
to adopt that plan or programme, even if such adoption is not mandatory (judgment of
22 February 2022, Bund Naturschutz in Bayern, C-300/20, EU:C:2022:102, paragraph 37 and the
case-law cited).

In the present case, however, it does not appear, having regard to the information before the
Court, that the NPF was adopted by reference to such a particular legal basis.

According to the referring court, the NPF was adopted by a decision of the government acting
exclusively pursuant to the power vested in it by Article 28.2 of the Irish Constitution.

In accordance with that provision, ‘the executive power of the State [is], subject to the provisions
of th[e Irish] Constitution, [to] be exercised by or on the authority of the Government'.

Thus, far from regulating the adoption of plans or programmes by providing for the competent
authorities to adopt them as well as the procedure for drawing them up, the said provision merely
establishes, in accordance with the constitutional principle of the separation of powers, that,
unlike the legislative and judicial powers, the executive of the State is generally exercised by or on
the authority of the government.

It is true that, given the intended purpose of Directive 2001/42, which, in accordance with
Article 1 thereof, is to provide for such a high level of protection of the environment, the
provisions which delimit the scope of the directive, in particular those setting out the definitions
of the measures envisaged by that directive, must be interpreted broadly (judgment of
22 February 2022, Bund Naturschutz in Bayern, C-300/20, EU:C:2022:102, paragraph 44 and the
case-law cited).

However, an interpretation of Directive 2001/42 according to which a measure meeting the
conditions for adoption of the NPF would fall within the scope of that directive would go beyond
interpreting that directive broadly. Such an interpretation would be tantamount to rendering
meaningless the second of the two cumulative conditions set out in Article 2(a) of the same
directive.

Consequently, a measure, such as the NPF, adopted solely on the basis of a provision of the
Constitution of a Member State such as that referred to in paragraph 27 above, cannot, therefore,
be regarded as falling within the scope of Directive 2001/42, even if that measure satisfies the
second condition of Article 3(2)(a) of that directive, recalled in paragraph 21 above.

Such an interpretation is not, moreover, called into question by the fact, noted by the referring

court, that Article 2(1) of the 2000 Act provided that the ‘National Spatial Strategy’ or any
amendment thereto was to be published. It must be pointed out that that provision merely laid
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down a publication requirement without, however, determining the procedure for drawing up the
NPF. Thus, even taking that provision into account, its adoption, on the basis of Article 28.2 of the
Irish Constitution, cannot be considered to have been ‘regulated’ within the meaning of the
case-law cited in paragraph 25 above.

It follows that a measure meeting the conditions for adoption of the NPF does not satisfy the
second of the two conditions set out in Article 2(a) of Directive 2001/42 and, consequently, does
not constitute a ‘plan or programme’ for the purposes of that provision.

That conclusion is without prejudice to the assessment, in the light of Directive 2001/42, of the
plans or programmes that will, where appropriate, be adopted in order to implement the NPF.

In that regard, as regards such plans or programmes which fulfil the conditions laid down by
Directive 2001/42 in order to be subject to the obligation to carry out an environmental
assessment, it is important to note, in particular, that as the NPF is not a ‘plan’ or a ‘programme’,
within the meaning of Article 2(a) of that directive, and therefore does not form part of a
‘hierarchy’, within the meaning of Article 4(3) thereof, there is no provision of that directive
authorising the national authorities to justify any effects on the environment of those plans or
programmes on the ground that such effects would result from guidelines decided in a measure
such as the NPF.

The conclusion in paragraph 34 above is also without prejudice to the assessment, in the light of
the same directive, of the plans or programmes which, depending on the case, will be adopted
under the relevant provisions of the 2000 Act, as amended by the 2018 Act, including, in
particular, any amendment or replacement of the NPF effected in accordance with the procedure
laid down by those provisions.

In the light of all the foregoing considerations, the answer to the first question is that Article 2(a)
of Directive 2001/42 must be interpreted as meaning that a measure adopted by the government
of a Member State solely on the basis of a provision of the Constitution of that Member State
providing that the executive power of the State is to be exercised by or on the authority of that
government does not meet the condition of being ‘required by legislative, regulatory or
administrative provisions’ and, consequently, cannot constitute a ‘plan’ or a ‘programme’ for the
purposes of that Article 2(a).

The second question

By its second question, the referring court asks, in essence, whether Article 3(1) of Directive
2001/42, read in conjunction with Article 3(8) and (9) thereof, must be interpreted as meaning
that:

— a measure which makes specific — albeit described as ‘indicative’ — provision for the allocation
of funds to build certain infrastructure projects with a view to supporting the spatial
development strategy of another measure, is capable of constituting a plan or programme
within the meaning of Directive 2001/42;

— such a measure is nevertheless excluded from the scope of Directive 2001/42 under Article 3(8)
thereof owing to the fact that it has as its objective the allocation of resources.

It is apparent from the request for a preliminary ruling that that question concerns the NDP.

ECLI:EU:C:2024:825 9
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However, it is also apparent from that request that the NDP, which is one of the two strands of the
Ireland 2040 project, was adopted by the Irish Government on the same legal basis as the NPF.

Accordingly, having regard to the considerations set out in paragraphs 26 to 34 above and to the
answer given to the first question, there is no need to answer the second question.

The third question

It follows from the answer given to the first question that a measure such as the NPF does not
constitute a ‘plan’ or a ‘programme’ for the purposes of Article 2(a) of Directive 2001/42 and,
consequently, does not fall within the scope of that directive.

In those circumstances, there is no need to examine the third question, concerning Article 5 of
Directive 2001/42 and the methodology applicable for the purposes of assessing the plans and
programmes subject to that directive.

Costs

Since these proceedings are, for the parties to the main proceedings, a step in the action pending
before the national court, the decision on costs is a matter for that court. Costs incurred in
submitting observations to the Court, other than the costs of those parties, are not recoverable.
On those grounds, the Court (Second Chamber) hereby rules:

Article 2(a) of Directive 2001/42/EC of the European Parliament and of the Council of
27 June 2001 on the assessment of the effects of certain plans and programmes on the
environment

must be interpreted as meaning that a measure adopted by the government of a Member
State solely on the basis of a provision of the Constitution of that Member State providing
that the executive power of the State is to be exercised by or on the authority of that
government does not meet the condition of being ‘required by legislative, regulatory or

administrative provisions’ and, consequently, cannot constitute a ‘plan’ or a ‘programme’
for the purposes of that Article 2(a).

Prechal Lenaerts Wahl

Passer Arastey Sahun

Delivered in open court in Luxembourg on 4 October 2024.

A. Calot Escobar A. Prechal
Registrar President of the Chamber
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