


The designation of geographical entities in this book and the presentation of the material do not imply the
expression of any opinion whatsoever on the part of IUCN concerning the legal status of any country,
territory or area, or of its authorities, or concerning the delimitation of its frontiers or boundaries.

Published by:
IUCN Pakistan (National Impact Assessment Programme)

ey @er

Netherlands Commission for
Environmental Assessment
Copyright:

© 2014 Government of Pakistan and International Union for Conservation of Nature and Natural Resources.

Environmental Protection and the Eighteenth Amendment was prepared under the National Impact
Assessment Programme (NIAP), a joint initiative of the Government of Pakistan and IUCN Pakistan, with
the financial support of the Embassy of the Kingdom of the Netherlands (EKN).

Citation is encouraged. Reproduction and/or translation of this publication for educational or other non-
commercial purposes is authorised without prior written permission from IUCN Pakistan, provided the
source is fully acknowledged. Reproduction of this publication for resale or other commercial purposes is
prohibited without prior written permission from IUCN Pakistan.

The opinions expressed in this document do not constitute an endorsement by the EKN.

Citation:
Pastakia, Firuza. 2014. Environmental Protection and the Eighteenth Amendment. Islamabad:
IUCN Pakistan. 222 pp.

ISBN 978-969-643-000-1

Author:
Firuza Pastakia

Technical Support:
Netherlands Commission for Environmental Assessment (NCEA)

Facilitation:
Ahmad Saeed
Arfa Zaheer Azmat

Design:
Azhar Saeed

Cover Photograph:
IUCN Pakistan

Printed by:
Hamdard Press (Pvt) Limited

Available from:

IUCN Pakistan

National Impact Assessment Programme
House No. 2, Street 83

Embassy Road, G-6/4, Islamabad

Tel: +92 (51) 2271027-34

Fax: +92 (51) 2271017

www.niap.pk



Environmental Protection and
the Eighteenth Amendment

Contents

Acronyms and abbreviations
Executive summary
Introduction: Legislative jurisdiction for environmental matters

Part I: Impact of the Eighteenth Amendment
1. Federal-provincial jurisdiction issues in PEPA 1997
1.1 Environmental impact assessment
1.2 Hazardous waste
1.3 Hazardous substances
1.4 Environmental protection order
1.5 Control of emissions
1.6 Offences and penalties

2. Subjects that remain under federal jurisdiction
2.1 International treaties, conventions and agreements
2.2 Inter-provincial matters and coordination
2.3 National planning, surveys and research
2.4 Foreign loans and foreign aid
2.5 Taxation
2.6 Copyright, inventions, trademarks
2.7 Other matters

3. Part Il of the Federal Legislative List

4. Overlap with federal laws governing other sectors
4.1 Shipping
4.2 Oil and gas, mining
4.3 Nuclear energy, nuclear waste
4.4 Other sectors

5. Overlap with other provincial legislation
5.1 Local government laws
5.2 Development authority laws
5.3 Laws governing certain types of industry and processes
5.4 Other provincial laws

6. Uniformity

7. Additional considerations
7.1 Federal rules and regulations under PEPA 1997
7.2 Guidelines issued by environmental protection agencies
7.3 Multilateral environmental agreements

12
12
12
13
14
14
14
15

15
15
16
16
17
17
17
18

18

18
19
20
20
21

21
21
22
22
22

22

23
24
24
24



Environmental Protection and
the Eighteenth Amendment

Part 1l: Review of PEPA 1997 provisions

© N ok N2

9.

10.
11.
12.

Definitions

Lack of clarity in certain provisions
Procedures

Environmental tribunals
Environmental magistrates
Appeals

Suo moto powers

Role of the police

Penalties

Funding and finances
Environmental quality and emissions standards
New considerations

Part lll: EPA experience in enforcement

1. Scope of the law

2. Definitions

3. Assessment and evaluation

4. Functions, procedures, mechanisms

5. Funding, finances, management

6. Discharges and emissions, environmental quality standards
7. Environmental impact assessment

8. Hazardous substances and waste

9. Environmental tribunals, environmental magistrates
10. Environmental protection orders

11. Offences and penalties

12. Gaps

13. Miscellaneous issues

14. Next steps

References

Annexes

Annex 1: Contitution of Pakistan 1973, Fourth Schedule —

impact on environment and interaction with
PEPA 1997 provisions

Annex 2: Multilateral environmental agreements
Annex 3: Pakistan Environmental Protection Act 1997 —

analysis of issues

Annex 4: Guidelines issued by environmental protection agencies
Annex 5: EPA feedback on enforcement issues
Annex 6: Analysis of Rules and Regulations issued under PEPA 1997

25
25
25
26
27
28
29
29
29
29
31
31
32

35
35
35
36
36
36
36
37
37
38
38
38
38
39
39

40

41
46

48
87
88
99



Environmental Protection and
the Eighteenth Amendment

Acronyms and abbreviations

ADP
EEZ
EIA
Eighteenth Amendment
EPA
EPO
GB
ICT
IEE
IUCN
KP
LGO
MEA
NEQS
NIAP
NWFP

Pak EPA
PEPA 1997
SDF

SEA

annual development programme

exclusive economic zone

environmental impact assessment
Constitution (Eighteenth Amendment) Act 2010
environmental protection agency
environmental protection order
Gilgit-Baltistan

Islamabad Capital Territory

initial environmental examination

International Union for Conservation of Nature
Khyber Pakhtunkhwa

Local Government Ordinance 2001

multilateral environmental agreement

National Environmental Quality Standards
National Impact Assessment Programme

North-West Frontier Province (now Khyber
Pakhtunkhwa)

Pakistan Environmental Protection Agency
Pakistan Environmental Protection Act 1997
sustainable development fund

strategic environmental assessment



4

Environmental Protection and

the Eighteenth Amendment

Executive Summary

The Constitution (Eighteenth Amendment) Act 2010 gives provincial
governments exclusive powers to legislate on the subject of “environmental
pollution and ecology”. The implications of this shift in jurisdiction are
analysed in this study.

When the Pakistan Environmental Protection Act (PEPA) 1997 operated as a
federal law, any contradictory provisions in other laws, whether federal or
provincial, were nullified because PEPA 1997 had overriding effect. But this is
no longer the case. With environmental protection legislation operating at the
provincial level, all federal laws now override it.

Prior to the enactment of the Eighteenth Amendment, PEPA 1997 governed all
operations and activities that have the potential to cause environmental
damage. This included subjects such as nuclear power for which only the
federal government may legislate. This too is no longer the case. The federal
government retains exclusive authority over a number of subjects that should
be regulated by environmental law but the ambit of that law will now no
longer extend to them.

Provincial governments have ahead of them the task of formulating their own
environmental legislation. But, as the analysis in this study will show, this is no
simple matter. A great number of critically important issues will need to be
considered before any provincial legislative action can begin.

This study is divided into three parts. Part | discusses the implications of the
Eighteenth Amendment on environmental protection legislation, Part II
examines in depth the provisions of PEPA 1997 to highlight issues related to
the substance of the law and Part Ill summarises comments received from
environmental protection agencies concerning the problems they have faced
in implementing PEPA 1997. The findings of this study will be used to prepare
a draft Provincial Environmental Act.

Part I: Impact of the Eighteenth Amendment

An effective environmental protection law depends, among other things, on
the establishment of a uniform protection regime across the country. Another
factor that contributes to effectiveness is the comprehensiveness of the
legislation in terms of the activities and processes it covers. An analysis of
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PEPA 1997 provisions, examined in the light of meteorological organisations (environmental
the amended Fourth Schedule to the planning, planning for sustainable
Constitution, raises a number of issues on both development, climate change studies,
counts. mitigation planning for climate change).
® Foreign loans and foreign aid (access to
Matters under federal authority, jurisdictional donor funding for provincial environmental
conflict projects).
Currently, the federal government retains ® Taxation (environmental fiscal reform
legislative jurisdiction over a number of subjects, measures, green taxes).
many of which involve activities or processes that ® Copyright, inventions, trademarks (benefit
have a direct impact on the environment and so sharing for genetic resources, intellectual
require regulation. But with environmental matters property rights with respect to traditional
now under the exclusive authority of the knowledge associated with genetic
provinces, it is not clear how such activities are to resources).
be regulated. Areas in which this problem arises ® Jurisdiction of environmental tribunals with
include the following: respect to matters in the Federal List.
® Environmental impact assessment for ® Environmental offences related to matters in
projects and activities on the Federal the Federal List.
Legislative List (for example, nuclear power ® Federal regulatory authorities and their role
plants, major ports, highways). with respect to environmental matters (for
® Import of hazardous waste (import is a example, nuclear regulatory authorities,
federal subject). regulatory authorities for sectors such as
® (Control of pollution in maritime zones, energy, aviation, shipping and
accidents at sea (provinces have limited telecommunications).
powers in the marine jurisdiction).
® Regulation of hazardous substances on the Ovetrlap with federal laws governing other
sectors

Federal List (for example, radioactive
materials, nuclear waste).

® Environmental protection orders related to
matters on the Federal List (for example,
pollution from ships, an accident at a nuclear
facility).

@ Standards for emissions and noise from
facilities on the Federal List (for example,
airports).

e Offences and penalties with respect to
matters on the Federal List.

® |International treaties, conventions and
agreements related to the environment
(implementation of treaties, reporting).

® Inter-provincial coordination in environmental
matters (uniformity in emissions standards,
EIA procedures and requirements, penalties);
the extent of influence that provincial
governments will have in the decisions of the
Council of Common Interests.

@ National planning, surveys and research,

With environmental protection legislation now a
provincial matter, issues arise about the
interaction of such laws with federal legislation.
Prior to the Eighteenth Amendment, any
inconsistency between PEPA 1997 provisions and
those of other laws was nullified by the fact that
PEPA 1997 had overriding effect. This is no
longer the case. Subjects governed exclusively
by federal laws which will now take precedence
over provincial environmental law are as follows:
® Shipping (jurisdiction over marine waters for
pollution control, oil spills, environmental
protection along the coastline, accidents in
ports).

e Qil and gas, mining (oil and gas exploration,
petroleum production, certain types of mining
and mineral development activities).

® Nuclear energy, nuclear waste (“nuclear
damage”, governed by federal law, does not
cover damage to natural resources and the
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environment; no requirements for impact
assessment).

Similarly, the following subjects are either wholly
or partly governed by federal law:

highways

railways

power generation and electricity

factories

pesticides

imports

quarantine

public health

dangerous cargo and explosives

land acquisition (in the national interest as
well as specifically for mining)

® cantonment areas.

Overlap with other provincial legislation

Assuming that provincial environmental laws are

provided overriding effect, at the provincial level

the issue is not so much of jurisdictional conflict

as it is of duplication. Contradictory provisions in

other provincial legislation will be nullified, leaving

many laws with sections that have no legal effect.

There are, however, some cases where overlaps

or duplication may occur. These are as follows:

® Local government laws (duplication, but also
an opportunity to develop a hierarchy of
environmental protection measures).

® Development authority laws (most contain no
environmental protection provisions, some
allow activities that undermine the
fundamental objectives of environmental
protection).

® |aws governing certain types of industry and
processes.

Uniformity

There are concerns about the administrative
consequences of differing protection regimes in
different provinces, and the procedural difficulties
and inter-provincial conflict that could arise as a
result. There is in addition the question of
Pakistan’s international obligations under various
multilateral environmental agreements (MEAS),
since the “implementing of treaties and
agreements” remains a federal subject.

Although the provinces are now in charge of
environmental matters, many operations,
activities and processes remain beyond their
reach. Nor is it clear how environmental impact
assessment requirements will apply in the case of
such projects. The Pakistan Environmental
Protection Agency (Pak-EPA) is now responsible
only for Islamabad and the ‘special areas’, while
provincial EPAs have not been delegated powers
with respect to matters on the Federal List.

As provinces develop their own environmental
legislation, it is of the utmost importance that
they agree to adopt common standards which
can subsequently be strengthened by individual
provinces but not weakened. In addition, the
federal and provincial governments should begin
immediately to negotiate a delegation of powers
so that subjects on the Federal List do not
escape the net of environmental regulation. For
Pakistan’s international commitments under
environmental treaties, meanwhile, a coordinating
mechanism is required.

Additional measures and considerations

There are a number of parallel measures that will

be required for the environmental protection

legislative regime to function properly as a whole.

They include the following:

® Rules and regulations under PEPA must be
adapted and reissued along with the
provincial environmental law.

® Draft rules under preparation need to be
finalised.

® New instruments are needed to cover matters
that have not yet been properly addressed in
the law.

® (Guidelines issued by environmental
protection agencies for specific sectors
should be assessed, amended if necessary,
and adopted by all the provinces.

® Requirements for the implementation of
multilateral environmental agreements must
be included in provincial environmental laws,
and a mechanism for reporting needs to be
developed.



Part II: Review of PEPA 1997
provisions

In the coming months, provinces will be working
to finalise their environmental laws in order to
take up the challenge of environmental
management at the provincial level. Whether the
text of PEPA 1997 is used as a template and
amended, or whether new legislation is drafted
from scratch, this exercise provides an
opportunity to address some of the shortcomings
of PEPA 1997. The more important of these are
as follows:

® Definitions: certain key terms have been
omitted (for example, marine pollution,
biological waste); some definitions are
inconsistent or outdated (for example,
pesticides, agricultural waste).

® Lack of clarity in certain provisions (for
example, environmental laboratories, pollution
charge, functioning and jurisdiction of
environmental tribunals and environmental
magistrates).

® Procedures need to be simplified, clarified or
refined (for example, procedures related to
environmental protection orders,
environmental impact assessment,
environmental protection agencies). In some
cases, procedures have not yet been defined
(clean-up requirements, follow-up
procedures, consultation).

® Environmental tribunals and environmental
magistrates (powers, jurisdiction, procedures
for hearing complains); appeals and the role
of the High Court; suo moto powers.

® Role of the police, enforcement responsibility
of EPA officers.

® Penalties need to be reassessed, and revised
based on the environmental impact of
offences rather than the type of offence. The
purpose of administrative penalties needs to
be clarified.

® Funding for mechanisms created under PEPA
1997 is not guaranteed (for example,
sustainable development funds); funds
recovered under PEPA 1997 are not

Environmental Protection and
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channelled back into environmental work;
new sources of revenue should be introduced
(for example, environmental taxes).

® Environmental quality and emissions
standards must be uniform, and no variations
should be permitted with respect to
geographical area unless it is to strengthen
the standards. The relevant provisions must
be amended.

The review of PEPA 1997 also brings to light

areas that have not so far been covered by the

law. These include the following subjects:

® Public participation must be an integral part
of all procedures.

® Access to information must be guaranteed,
and situations where information may be
withheld must be specified and kept to a
minimum.

® Strategic environmental assessment (SEA) is
becoming standard best practice in many
countries and should be introduced in
Pakistan.

® Environmental audits should be required,
covering all types of industrial and
commercial operations with a potential
impact on the environment regardless of
scale or of when they began operations.

® The ‘polluter pays’ principle should be
properly integrated into the law, with
provisions for follow-up inspections and
procedures to ensure that clean-up is carried
out at the polluter’s expense.

® (Cross-border or transboundary issues need
to be taken into account with respect to the
country’s participation in international
environmental programmes as well as
concerning cross-boundary pollution issues
between provinces.

Part lll: EPA experience in enforcement

EPA members from all four provinces, along with
Gilgit-Baltistan, were asked to provide their
assessment of issues that arise in the
implementation of PEPA 1997 in its current form.
The purpose of this exercise was to collect
information that could be used to amend the law
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in order to improve its operation. Their comments
cover a broad range of issues, including the
following:?

Scope of the law: coastal provinces are
concerned that the scope of PEPA 1997 does
not extend to marine waters.

Definitions: EPAs have noted that a number
of key definitions are missing from PEPA
1997 (for example, marine pollution,
commercial activity, contamination, ambient
air, coastal waters, coastal pollution, marine
pollution, polluter, littering).

Assessment and evaluation mechanisms are
required for entities established under PEPA
1997 (for example, the Environmental
Protection Council, the sustainable
development fund).

Functions, procedures and mechanisms need
to be streamlined (for example, functions of
the EPAs, working procedures for the
sustainable development fund, mechanisms
for issuing environmental protection orders,
procedures for levying the pollution charge).
Funding, finances, management: financing for
the sustainable development fund is not
guaranteed or fixed; a separate account
should be established into which monies
collected from fees and charges are paid; all
fines and fees relating to IEE, EIA,
environmental reports and laboratory analysis
should be deposited in a separate fund.
Discharges and emissions, environmental
quality standards: certain types of discharges
have not been included (for example,
discharges from processes); the recipient
(receiving source) of discharges is not taken
into account; EPAs do not have the power to
add sources of pollution to the list of
emissions regulated by PEPA 1997; rules are
needed to regulate vehicle emissions;
pollution charges should be specified and
should be determined annually.
Environmental impact assessment: the
IEE/EIA Regulations 2000 should be revised,
with greater clarity introduced in the
categorisation of projects and activities;

small-scale projects which do not need to
undertake an IEE or EIA should be required
instead to submit an environmental report;
the director-general of the EPA should have
the power to issue a stay order, to halt all
project activity (temporarily or permanently)
and to impose spot fines.

Hazardous substances and waste: licensing
provisions should be revised; a list should be
developed of hazardous substances that are
to be regulated under the law.

Environmental tribunals, environmental
magistrates: provisions on the selection of
tribunal members need to be amended; a
separate account should be set up into which
fines imposed by the tribunal can be paid;
the role of environmental magistrates needs
to be clarified.

Environmental protection orders: procedures
and mechanisms are not clearly defined; it is
not clear how penalties are to be collected;
the director-general of the EPA should have
the power to levy spot fines on those
violating environmental protection orders.
Offences and penalties need to be
rationalised; current penalties do not keep up
with inflation; pollution charges should be
revised annually; procedures for the
determination of pollution charges are
unclear.

In addition to these matters, many EPAs have
expressed concerns that PEPA 1997 in its current
form fails to address certain issues. Apart from
the need to cover maritime zones, and marine
and coastal pollution, these include:

solid waste disposal

radiation and radioactive waste

vibrations

pollution or environmental damage from
commercial activities

littering and damage to the physical
environment

municipal services, sanitation, solid waste
management, safe drinking water.

1

The Punjab EPA did not provide its comments in the prescribed format.



To be fair, some of these matters were covered in
detail under the provincial Local Government
Ordinances of 2001. Those Ordinances are no
longer in force but it is only a matter of time
before all provinces enact new or amended local
government legislation. Rather than duplicating
provisions on municipal services, it is advisable
that broad powers are provided under provincial
environmental law for the management of such
services at the local level, and that specific
provisions in this regard are dealt with in local
government laws.

Environmental Protection and
the Eighteenth Amendment

Next steps

The findings of this study are to be used to
prepare a draft Provincial Environmental Act.
Given the complexity of the issues raised here,
the opinion of legal experts will be sought once
the draft has been finalised. The draft Act will
then be submitted to the provinces for their
feedback. A final draft will then be prepared by
each province and submitted for approval to the
provincial assembly.
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INTRODUCTION: LEGISLATIVE
JURISDICTION FOR
ENVIRONMENTAL MATTERS

On 8 April 2010 the National Assembly amended the Constitution of the
Islamic Republic of Pakistan 1973. Among the changes introduced by the
Constitution (Eighteenth Amendment) Act 20102 is one that promises to have
far-reaching effects on environmental protection.

Legislative jurisdiction for various subjects—and, by extension, executive
authority related to those subjects—is specified in the Constitution.3 Here, prior
to the Eighteenth Amendment, subject matter jurisdiction was divided into two
categories: matters on the Federal List were subjects over which the National
Assembly held exclusive legislative authority, and matters on the Concurrent
List were those for which both the national and provincial assemblies could
frame laws. Matters not mentioned in either list fell under the exclusive
legislative competence of the provinces. Before the Eighteenth Amendment
was enacted, the subject of “environmental pollution and ecology” appeared in
the Concurrent List, allowing both federal and provincial assemblies to frame
laws governing natural resources and environmental management.

In practise, subject matter jurisdiction as spelled out in the Constitution prior
to the Eighteenth Amendment did not create crippling jurisdictional or
substantive conflict. As noted in earlier analyses of federal and provincial
environmental laws,4 many overlaps and inconsistencies did exist but none
were so serious as to disrupt the functioning of environmental protection
legislation. Perhaps a key reason for this state of relatively effective
regulation—on paper, at least, if not in terms of enforcement or
implementation—was the existence of the Pakistan Environmental Protection
Act (PEPA) 1997, a federal law with overriding effect. As such, any conflicting
provisions in federal or provincial law stood nullified to the extent of the
inconsistency.

With the enactment of the Eighteenth Amendment, however, this equilibrium is
disturbed. Among the other changes affected to the Constitution, the

2 Act No. X of 2010 dated 19 April 2010. The Constitution (Eighteenth Amendment) Bill 2010 was passed by
the National Assembly on 8 April 2010 and by the Senate on 15 April 2010. It received the assent of the
President on 19 April 2010.

3 Article 70(4) and Articles 141-144, read with the Fourth Schedule.
4 See IUCN law reviews (IUCN Pakistan 2003, 2004, 2005, 2007, 2008).



Eighteenth Amendment abolishes the Concurrent
Legislative List. A few subjects on that list have
been added to the amended Federal List but
“environmental pollution and ecology” is not one
of them.5 As a result, the provinces now have
exclusive jurisdiction to frame laws on the
subject.

One immediate consequence of this new state of
affairs is that the federal PEPA 1997 now applies
only to the Islamabad Capital Territory and those
areas not included in any province. It is

Environmental Protection and
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understood that PEPA 1997 will remain in force in
the provinces, but only until it is repealed or
amended by them.® This process is underway,
and provincial governments are preparing to
enact their own environmental legislation.? In
doing so, however, a number of questions arise
about the scope and effectiveness of
environmental protection legislation operating at
the provincial level. How these questions are
addressed will determine the effectiveness of
environmental protection laws in the future.

to Part ) and electricity (Part Il).

Subjects previously on the Concurrent List which have been added to the Federal List under the Eighteenth Amendment include boilers (added

Constitution of 1973, Article 270AA(6), as amended by the Constitution (Eighteenth Amendment) Act 2010. Also see Hamid 2011.

Under the National Impact Assessment Programme (NIAP), IUCN Pakistan is assisting provincial governments in this regard. The final form such
legislation will take is yet to be determined. PEPA 1997 may be amended and re-issued as a provincial law or an entirely new provincial
environmental law may be drafted. One of the purposes of the present study is to assist in identifying which of these options is preferable.
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PART I: IMPACT OF THE EIGHTEENTH
AMENDMENT

An effective environmental protection law depends, among other things, on
the establishment of a uniform protection regime across the country. Another
factor that contributes to effectiveness is the comprehensiveness of the
legislation in terms of the activities and processes it covers. An analysis of
PEPA 1997 provisions, examined in the light of the amended Fourth Schedule
to the Constitution, raises a number of issues on both counts.

1. Federal-provincial jurisdiction issues in PEPA 1997

Currently, a number of subjects remain under federal jurisdiction.8 Many of
these involve activities or processes that have a direct impact on the
environment and so require regulation. But with environmental matters now
under the exclusive authority of the provinces,? it is not clear how activities on
the Federal List are to be regulated.

1.1 Environmental impact assessment

No proponent of a project shall commence construction or operation unless he has
filed with the Federal Agency an initial environmental examination or, where the
project is likely to cause an adverse environmental effect, and environmental impact
assessment, and has obtained from the Federal Agency approved in respect thereof.

PEPA 1997, section 12

One of the most important regulatory tools established by PEPA 1997 is the
system of environmental impact assessment (EIA) and initial environmental
examination (IEE). Regulations framed under PEPA 1997 specify the type of
projects and activities that must carry out IEE or EIA before beginning
operations. Many such activities and projects, however, are exclusively federal
subjects (see Box 1). It is not clear how such activities are to be regulated.

Will provincial environmental protection agencies (EPAs) be responsible for
overseeing the EIA process even in sectors that fall under federal jurisdiction?
In the case of activities such as the construction of major ports or the
development of military infrastructure, this would mean that federal agencies
and military authorities would be answerable to provincial EPAs. In the case of
private-sector activities, such as the construction of power plants or the

8  Forthe full list, see Annex 1.

9 Except for the Islamabad Capital Territory and those areas not included in any province. This should be
understood wherever provincial legislative jurisdiction is discussed.



development of natural gas exploration projects,
would proponents be expected to deal separately
with federal and provincial agencies for different
aspects of project approval?

A possible way to address this issue would be for
the federal government to delegate to provincial
EPAs all powers and responsibilities with respect
to the EIA process, regardless of subject matter
jurisdiction. In the absence of delegation,
provincial EPAs are themselves uncertain of how
to proceed.

Box 1: Processes and activiti

subject to environmental impact assessment

The following processes and activities, which are

included in the Federal Legislative List, should be

subject to environmental impact assessment:

® Military, naval and air force works

® Cantonment areas and authorities

® Telephones, wireless, broadcasting and other
communications infrastructure

® Nuclear energy production and infrastructure

® National highways and strategic roads

® Facilities for the carriage of passengers and
goods by sea or by air

® Aircraft and air navigation facilities and
infrastructure

® Railways

® Mineral oil and natural gas production and
distribution facilities and infrastructure

® Production of dangerously inflammable
substances

® Development of industries under federal control

® Pakistan Water and Power Development
Authority

® FElectricity generation and distribution
infrastructure and facilities

® Major ports and port authorities

® Seamen’s and marine hospitals, hospitals
connected with port quarantine

Source: Constitution of the Islamic Republic of Pakistan 1973,
Fourth Schedule.

1.2 Hazardous waste

No person shall import hazardous waste into Pakistan
and its territorial waters, Exclusive Economic Zone
and historic waters.

PEPA 1997, section 13

Environmental Protection and
the Eighteenth Amendment [Nk]

Another tool under PEPA 1997 to regulate
activities that pose a threat to the environment is
the ban on the import of hazardous waste. This
provision is now rendered problematic because
the subject of imports is a federal matter and so
cannot be legislated by the provinces. As such, it
is not clear how this provision could be retained
in a provincial law.

There is the additional question of legislative
jurisdiction over the various maritime zones
mentioned in PEPA 1997, section 13. The
federal Territorial Waters and Maritime Zones
Act 1976 gives the federal government powers
to control activities within the continental shelf
and the exclusive economic zone (EEZ), so
these maritime zones would be excluded from
the ambit of a provincial law. From the
language of the 1976 Act it is not clear to what
extent provincial governments have jurisdiction
over historic waters and territorial waters. This
uncertainty has implications for other aspects
of environmental protection as well, as
discussed below, with respect to matters such
as maritime pollution, oil spills and other
accidents at sea.

It goes without saying that the import of
hazardous waste must continue to be prohibited
or it must, at the very least, be strictly and
comprehensively regulated. In the absence of
provincial legislative authority over the subject of
imports, other federal laws (imports, territorial
waters, and so on) will have to be amended to
include provisions governing the import and
regulation of hazardous waste. Another option
would be for the federal government to once
again delegate authority to the provinces
specifically for the purpose of regulating the
import of hazardous waste.

1.3 Hazardous substances

no person shall generate, collect, consign, transport,
treat, dispose of, store, handle or import any
hazardous substance except under a licence issued
by the Federal Agency and in such manner as may
be prescribed.

PEPA 1997, section 14



Environmental Protection and
the Eighteenth Amendment

PEPA 1997 regulates the handling of hazardous
substances, including transport and disposal. At
the same time, “inter-provincial trade and
commerce” (which presumably includes
transportation across provincial borders) is a
federal subject. In this case, the conflict could be
resolved by allowing licences to be issued by
provincial EPAs.

1.4 Environmental protection order

Where the Federal Agency or a Provincial Agency is
satisfied that the discharge or emission of any
effluent, waste, air pollutant or noise, or the disposal
of waste, or the handling of hazardous substances, or
any other act or omission is likely to occur, or is
occurring, or has occurred, in violation of the
provisions of this Act, rules or regulations or of the
conditions of a licence, and is likely to cause, or is
causing or has caused an adverse environmental
effect, the Federal Agency or, as the case may be, the
Provincial Agency may, after giving the person
responsible for such discharge, emission, disposal,
handling, act or omission an opportunity of being
heard, by order direct such person to take such
measures that the Federal Agency or Provincial
Agency may consider necessary within such period
as may be specified in the order.

PEPA 1997, section 16

The environmental protection order (EPO) can
serve as an important mechanism to prevent
environmental damage from occurring or to stop
polluting activities before the harm they cause
becomes severe. Besides putting a stop to such
activities, an EPO may also call for measures to
remedy the damage caused and to restore the
environment to its previous condition.0 In this
way, the EPO not only provides an additional
layer of protection for matters covered by other
provisions of PEPA 1997 but also extends the
ambit of the law to activities and processes not
explicitly mentioned in the law.

The Federal Legislative List includes a significant
number of installations and activities that could
cause severe environmental damage, such as in
the case of an accident (see Box 2). Marine

pollution caused by an accident at sea is one
such example. An accident at a nuclear facility is
another. It is not clear what power provincial
authorities possess to issue EPOs in such
situations.

As with the IEE/EIA regime, one possible solution
is for the federal government to delegate
authority to provincial agencies in all matters
related to the issuing of EPOs. (Other issues
related to this provision are discussed below.)

Box 2: Processes and activities with the
potential to cause adverse environmental

impacts, particularly in the case of an
accident

The following processes and activities, as specified

in the Fourth Schedule, have the potential to cause

pollution and other environmental impacts, such as

following an accident:

® Military, naval and air force installations

® Maritime shipping

® Carriage of passengers and goods by sea or by
air

® Aircraft, airports and air traffic

Import and export of hazardous substances,

including hazardous waste

® Inter-provincial transport of hazardous
substances, including hazardous waste

® Railways

® Mineral oil and natural gas production

® Storage or transport of dangerously inflammable
substances

Source: Constitution of the Islamic Republic of Pakistan 1973,
Fourth Schedule.

1.5 Control of emissions

(1) no person shall discharge or emit or allow the
discharge or emission of any effluent or waste or air
pollutant or noise in an amount, concentration or
level which is in excess of the National
Environmental Quality Standards

(2) The Federal Government may levy a pollution
charge on any person who contravenes or fails to
comply with the provisions of sub-section (1).

PEPA 1997, section 11

10 pEPA, section 16(2)(a) and 16(2)(d).



Apart from the environmental damage that may
be caused by accidents, many of the activities in
the Federal List are also those which produce
potentially harmful emissions (see Box 2). The
same broad concerns arise with respect to
controlling emissions and imposing penalties. It is
not clear whether provincial EPAs have the power
to enforce the legislation in areas that fall under
federal jurisdiction. (Other issues related to the
NEQS are discussed below.)

1.6 Offences and penalties

(1) Whoever contravenes or fails to comply with the
provisions of sections 11, 12, 13 or section 16 or any
order issued thereunder shall be punishable with fine
which may extend to one million rupees, and in the
case of a continuing contravention or failure, with an
additional fine which may extend to one hundred
thousand rupees for every day during which such
contravention or failure continues:

(2) Whoever contravenes or fails to comply with the
provisions of section 14 or 15 or any rule or
regulation or conditions of any licence, any order or
direction, issued by the Council or by the Federal
Agency or Provincial Agency, shall be punishable
with fine which may extend to one hundred thousand
rupees, and in case of continuing contravention or
failure with an additional fine which extend to one
thousand rupees for every day during which such
contravention continues.

PEPA 1997, section 17

As discussed above, the ambit of provincial law
does not extend to many activities that have an
impact on the environment. The same holds true
for offences and penalties. Section 17(1) penalties
apply to discharges and emissions (section 11),
IEE/EIA (section 12), the import of hazardous
waste (section 13), and environmental protection
orders (section 16). Matters to which section
17(2) penalties apply include the handling of
hazardous substances (section 14).

Matters under federal jurisdiction need to be
taken into account in penalties for environmental
offences. For example, oil spills at sea are now
governed solely by the federal Merchant Shipping
Ordinance 2001. “Major ports” are also on the
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Federal Legislative List, so pollution or an
accident in port waters would not fall under the
purview of provincial law. Similarly, nuclear
energy production is governed by the Pakistan
Nuclear Regulatory Authority Ordinance 2001.

Once again, the federal government will in this
case need to delegate powers to the provinces or
some separate mechanism will need to be
developed at the federal level.

2. Subjects that remain under federal
jurisdiction

Under the amended Fourth Schedule, the federal
government retains a number of subjects that are
directly or indirectly related to environmental
governance and the management of natural
resources (see Box 3).

2.1 International treaties, conventions and
agreements

Participation in international treaties and
agreements, and the implementation of treaties
and agreements, remain matters for the federal
government. Legislation related to multilateral
environmental agreements (MEAs) is also the
responsibility of the federal government, while
implementation will need to be carried out at the
provincial level. Even though “ecology” is now a
provincial subject, law making on the subject
cannot technically be carried out by the
provinces, and in this case delegation would be
counter-productive in the absence of a means to
ensure consistency in legislative provisions
across the country. Moreover, if such provisions
are to be uniform throughout the country, there is
the issue of duplication of effort to consider in
allowing provinces to frame their own
implementing legislation.

Reporting is another area where difficulties may
arise, since the secretariats of conventions
accept compliance data from national entities. In
this case, a centralised mechanism will be
required at the federal level to collect and
compile data gathered by the provinces, and to
submit it to convention secretariats.
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2.2 Inter-provincial matters and coordination
Inter-provincial matters appear in Part Il of the
Federal List. Broadly interpreted, such subjects
include the movement of hazardous goods and
substances between provinces, transboundary
pollution and emissions, and coordination for
environmental protection. Once provincial
environmental legislation is adopted, inter-
provincial issues will likely include the need for
uniformity in emissions standards, EIA
procedures and requirements, as well as
penalties for offences.

Box 3: General areas of jurisdictional conflict

The following matters, as specified in the Fourth

Schedule, have an impact on environmental

governance but remain under the exclusive

jurisdiction of the federal government:

® International treaties, conventions and
agreements; implementation of treaties and
agreements

® Inter-provincial matters and coordination

® National planning, planning and coordination of
scientific and technological research

® Geological surveys and meteorological
organisations

® Standards in institutions for higher education
and research, scientific and technical
institutions

® Foreign loans and foreign aid

® Various duties and taxes (income, corporations,
imports, mineral oil, natural gas, minerals used
in the generation of nuclear energy, industrial
production, transport by air, rail or sea)

® Copyright, inventions, trademarks

® Fishing and fisheries beyond territorial waters

® Jurisdiction and powers of all courts, except the
Supreme Court, with respect to any of the
matters in the Federal Legislative List

® Offences against laws with respect to any of the
matters in the Federal Legislative List, Part |

® |nquiries and statistics for the purposes of any
of the matters in Federal Legislative List, Part |

® Matters which under the Constitution are within
the legislative competence of Parliament or
relate to the Federation

® All regulatory authorities established under a
federal law

Source: Constitution of the Islamic Republic of Pakistan 1973,
Fourth Schedule.

The Council of Common Interests is to “formulate
and regulate policies” for such matters.11
Provincial chief ministers are members of the
Council, along with the prime minister and three
members from the federal government.12 In
theory, this allows the provinces some say in the
decisions that are taken but the full extent of this
influence is not known.

2.3 National planning, surveys and research
“National planning” includes environmental
planning and planning for sustainable
development. If this task is to be carried out at
the federal level, then provinces are left with the
responsibility merely of implementation. A
mechanism will therefore be needed to ensure
provincial input in the planning stage.

The same can be said for the surveys and
research that go into environmental planning.
Currently, the federal government is responsible
for the planning and coordination of scientific and
technological research, as well as geological
surveys. In the case of environmental
management studies, for example, the
beneficiaries for this type of research are the
provincial authorities who are responsible for
environmental management. The work of
meteorological organisations is also important not
only for environmental management but also with
respect to climate change, and mitigation
planning for climate change, whereas
implementation will be overseen by the provinces.

The federal government retains responsibility for
standards in higher education and research
institutions, and scientific and technical
institutions, as well as “inquiries and statistics”. It
will therefore need to be mindful of the needs of
the provinces, in the case of institutes for
environmental studies, research and training.

2.4 Foreign loans and foreign aid
A great deal of work in the environment sector is
funded by foreign donors. While it is unlikely that

11 See Constitution, Art. 153-154.
12 see Constitution, Art. 153(2).



the provision of aid per se will be affected by the
fact that ‘environment’ is now a provincial
subject, what is worth considering is whether
provincial governments will be able to fully and
directly access all avenues of funding that are
available.

Donors will need to be consulted, to see if their
priorities and requirements are affected by the
shift in responsibility to the provincial level. In
terms of funding specifically intended for
environmental projects, logistics also need to be
considered. For example, will all foreign aid for
such work go directly to provincial authorities, or
will the federal government retain some role as a
vetting or coordinating authority? It will also need
to be taken into account whether project
management and administrative costs will
increase if the federal government plays an
intermediary role in donor-funded environmental
programmes.

2.5 Taxation

Environmental fiscal reform is urgently needed in
Pakistan.'3 Without green taxes and other
environment-friendly fiscal measures, it will
become increasingly difficulty to finance
environmental projects in the future.

In terms of duties and taxation, the federal
government retains exclusive jurisdiction over a
wide range of tax-related areas, including taxes
on income, corporations, imports, mineral oil,
natural gas, minerals for use in the generation of
nuclear energy, industrial production, and
transport by air, rail or sea, as well as customs
and export duties.

Although green taxes have not been introduced
directly anywhere in the country, it is worth
keeping in mind that they should be, and that a
mechanism will need to be worked out for
provinces to be able to either levy such taxes
directly or receive their share of funds from the
taxes so gathered by the federal government.
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2.6 Copyright, inventions, trademarks

Another area where little work has been done so
far, but where legislative measures are planned
for the future, is benefit sharing for genetic
resources. Draft legislation is being prepared but
it is currently not clear whether this will be issued
in the form of an Act of Parliament or as rules.
Whatever the type of instrument, it is to be issued
by federal authorities, whereas implementation
with respect to natural resources is the
responsibility of the provinces (“ecology”). While
input from the provinces is being actively sought,
the fact remains that the legal instrument
governing their activities will be a federal one.
How this conforms to the devolution of
responsibility set out in the Eighteenth
Amendment is not clear.

2.7 Other matters

The federal government retains authority over a
number of other areas that affect natural
resources and environmental management.

One such subject involves the jurisdiction and
powers of all courts, except for the Supreme
Court, with respect to any of the matters in the
Federal Legislative List. In the case of provincial
environmental tribunals, this does not pose an
issue. But a point to consider is the tribunal in
which cases concerning the Islamabad Capital
Territory and other areas not included in any
province will be heard. A broader issue, and one
not directly related to the Federal List but
nonetheless important, is the forum in which
environmental cases will be heard when the case
involves a matter that is on the Federal List. The
complexities in such cases for the EIA regime
have been discussed above. Similar difficulties
arise in the hearing of cases by the environmental
tribunals.

Offences against laws governing matters in the
Federal List will include the penalties related to all
matters discussed in this and the previous
section. Wherever an overlap or conflict occurs in

13 For a detailed discussion on EFR potential and options, see IUCN Pakistan’s environmental fiscal reform studies (IUCN Pakistan 2009a, 2009b,

2009¢, 2009d, 2009e).
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terms of executive or legislative authority, a similar
conflict arises in terms of penalties for offences.

All regulatory authorities established under
federal law also remain under federal jurisdiction.
In the case of nuclear regulatory authorities, as
well as those governing sectors like energy,
aviation, shipping and telecommunications, once
again it will need to be kept in mind that the
impact of such activities on the environment will
need to be managed and mitigated at the
provincial level.

3. Part Il of the Federal
Legislative List

153. Council of Common Interests.

(1) There shall be a Council of Common Interests, in
this Chapter referred to as the Council, to be
appointed by the President.

(2) The Council shall consist of-

(@) the Prime Minister who shall be the Chairman
of the Council;

(b) the Chief Ministers of the Provinces;

(c) three members from the Federal Government
to be nominated by the Prime Minister from
time to time.

154. Functions and rules of procedure.

(1) The Council shall formulate and regulate policies
in relation to matters in Part Il of the Federal
Legislative List and shall exercise supervision
and control over related institutions.

Constitution of 1973, Articles 153 and 154

The discussion so far has covered matters in the
Federal List without distinguishing between those
in Part | and in Part Il. The latter are subjects for
which the Council of Common Interests is to
“formulate and regulate policies”.14 The provinces
have some say in such matters, since provincial
chief ministers are members of the Council. The
degree to which they are able to influence
Council decisions is another matter altogether.
What effect this has, or will have, on
environmental protection and legislation at the

provincial level remains to be assessed. But in
terms of influencing national policy on these
subjects, the mechanism does allow provincial
governments some say in specific areas (see
Box 4).

Box 4: Part Il of the Federal List

The following matters are decided by the Council of

Common Interests:

® Railways

® Major ports and port authorities

® Electricity generation and distribution
infrastructure and facilities

® Mineral oil and natural gas production and
distribution facilities and infrastructure

® Development of industries under federal control

® Pakistan Water and Power Development
Authority

® Dangerously inflammable substances

® Regulatory authorities established under a
federal law

® Inter-provincial matters and coordination

® National planning, planning and coordination of
scientific and technological research

® Standards in institutions for higher education
and research, scientific and technical
institutions

® Offences against laws related to matters in the
Federal List, Part Il

® |nquiries and statistics related to matters in the
Federal List, Part Il

® Fees related to matters in the Federal List, Part
Il (not including court fees)

® Matters incidental or ancillary to any matter in
the Federal List, Part Il

Source: Constitution of the Islamic Republic of Pakistan 1973,
Fourth Schedule.

4. Overlap with federal laws governing
other sectors

With environmental protection legislation now a
provincial matter, issues arise about the
interaction of such laws with federal legislation.
Prior to the Eighteenth Amendment, any
inconsistency between PEPA 1997 provisions and
those of other laws was nullified by the fact that

14 gee Constitution, Art. 153-154. Subjects previously in Part | of the Federal List that have been moved to Part Il include major ports and port
authorities, regulatory authorities established under federal law, and national planning.



PEPA 1997 had overriding effect. This is no
longer the case as far as provincial environmental
laws are concerned.® In fact, once the provinces
enact their own environmental protection
legislation, the issue will arise of federal laws in
other, overlapping sectors, which will have
overriding effect merely by the fact that they have
been enacted by the National Assembly.16

In almost all cases, this will require that the body
of federal law is re-examined, with an eye to
identifying jurisdiction issues and addressing them
through amendments in either federal or provincial
law.17 Some of the key areas in which this will be
necessary are discussed in this section.

4.1 Shipping

The matter of jurisdiction over marine waters
will be of concern to coastal provinces since
they are now charged with environmental
protection along the country’s shoreline. In
considering offences under PEPA 1997 (section
17), matters under federal jurisdiction need to
be taken into account. For example, oil spills at
sea and other accidents in the marine
jurisdiction will be a matter for federal law. An
accident occurring in a major port will likely be
a federal matter as well.

Currently, two pieces of federal legislation apply.
The first of these is the Territorial Waters and
Maritime Zones Act 1976, which provides for the
delimitation of Pakistan’s territorial waters,
contiguous zone, continental shelf and exclusive
economic zone (EEZ). This law also mentions the
protection of marine resources and gives the
federal government exclusive rights with respect
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to the continental shelf, including the right to
preserve and protect the marine environment,
and control or prevent pollution (section 5(2)(d)).
The federal government has the power to make
rules for the conservation and management of
resources, and for the preservation and
protection of the marine environment and
prevention and control of marine pollution
(section 14).

The second is the Pakistan Merchant Shipping
Ordinance 2001. This comprehensive law
includes detailed provisions concerning pollution
from ships (chapter 43, sections 552-575).18 |t
prohibits the dumping of any waste into the sea
and imposes stiff penalties: imprisonment for a
minimum term of two years and a maximum fine
of 1 million US dollars (section 567), as well as
clean-up charges (section 574).

In addition, there are a number of federal laws
governing ports and harbours,1® and transport by
boat and ship.20 Each of these will need to be
assessed as well.

4.2 Oil and gas, mining

Oil and gas exploration is governed by federal
law,2! as are petroleum production,22 and mining
and mineral development.23 Some powers, mainly
in the matter of making rules, are delegated to
provincial governments under these laws.

These extractive processes all have the potential
to cause serious environmental damage and need
to be brought under the regulatory framework of
environmental law. This is particularly important
because the federal laws contain no provisions

15 Presumably, the federal PEPA 1997 with continue to have overriding effect, but its scope has been narrowed to cover the Islamabad Capital
Territory and areas not included in any province, thereby making it irrelevant for the purposes of this discussion.

16 Simply by virtue of the hierarchy of legal instruments, whereby a federal law overrides confliction provisions of a provincial law.

17 Foran analysis of federal law governing natural resources and the environment, see IUCN Pakistan’s law review (IUCN Pakistan 2005).

18 It is worth noting that these provisions aim to implement the requirements of the International Convention for the Prevention of Pollution from
Ships (1973), as modified by the Protocol of 1978, one of the few MEAs that finds a mention in federal law.

19 gee the Karachi Port Trust Act 1886, Ports Act 1908, Port Qasim Authority Act 1973 and Korangi Fisheries Harbour Authority Ordinance 1982.
20 see the Ferries Act 1878, Carriage of Goods by Sea Act 1925, and Dangerous Cargoes Act 1953.
21 See, inter alia, the Regulation of Mines and Oil Fields and Mineral Development (Government Control) Act 1948, and the Oil and Gas Regulatory

Authority Ordinance 2002.
22 gee the Petroleum Act 1934.

23 See the Mines Act 1923, and the Regulation of Mines and Oil Fields and Mineral Development (Government Control) Act 1948.
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related to environmental protection, the use of
appropriate mining techniques or the restoration
of the environment once mining activities have
ceased.

It is worth mentioning that land acquisition for
mining is also governed by a federal law,24 and
this may cause conflict if acquisition is authorised
at the federal level, for example, in the case of
land that is protected under provincial law.

It is possible that provinces can use their rule-
making powers to regulate some extractive
processes.25 But for a comprehensive system of
coverage, the entire body of law governing the
sector will need to be assessed, and
environmental protection clauses developed and
integrated.

4.3 Nuclear energy, nuclear waste

The Pakistan Nuclear Regulatory Authority
Ordinance 2001 is the main law governing this
sector.26 The Ordinance defines the term “nuclear
damage” to encompass loss of life, personal
injury and damage to property but does not cover
damage to natural resources and the
environment. Nor does it set out any
requirements for impact assessment.

This omission did not give rise to serious concern
while PEPA 1997 operated as a federal law. Its
provisions, with overriding effect, could be used
to challenge pollution and punish offenders, and
its requirements for EIA would apply to nuclear
installations. But the Eighteenth Amendment
creates a jurisdictional conflict, since nuclear
energy, and by extension nuclear waste, remains
a federal subject. This is particularly troubling
because, under the federal Ordinance, it is not
mandatory for those applying for a license to

undertake activities which involve radioactive
materials or which produce radiation to
demonstrate that these activities would not be
hazardous to the environment (section 19(3)).
Rather, this matter is left to the discretion of the
Nuclear Regulatory Authority. The Ordinance also
allows the Authority to permit the discharge of
radioactive waste into the environment (section
22). In other federal laws governing the extraction
of minerals,27 all powers have been delegated to
the “appropriate government”, which is once
again the federal government in the case of
radioactive minerals.

Under the Eighteenth Amendment, nuclear
energy is a federal subject. It is not clear whether
nuclear waste is also a federal subject but it
seems more than likely that this is so. In that
case, all provisions on this subject will need to
be excised from the provincial environmental law,
leaving the sector to operate under virtually no
environmental regulation. Another option would
be for the federal government to delegate
pollution-related regulation to the province in
which such facilities are located but this seems
unlikely as well. The only viable option, then, is
for federal law to address the issue of nuclear
waste, the handling of nuclear substances, and
the environmental impact of such activities. This
is a matter of the utmost importance, since
Pakistan cannot afford to leave the subject of
nuclear waste unregulated.

4.4 Other sectors

There are number of other sectors where federal

law now prevails.28 The following subjects are

either wholly or partly governed by federal law:

® Highways (National Highway Authority Act
1991)

® Railways (Railways Act 1890)

24 see the Land Acquisition (Mines) Act 1885.

25 The provinces are permitted to make rules for certain types of mining activities. Some environmental provisions have been included in such
provincial rules. See, for example, the Balochistan Minor Minerals Concession Rules 2000 and the Balochistan Mineral Rules 2002.

26 This law establishes the Pakistan Nuclear Regulatory Authority and the Directorate of Nuclear Safety and Radiation Protection (section 3). Most

of its provisions are administrative in nature.

27 See the Mines Act 1923 (section 29), and the Regulation of Mines and Qil Fields and Mineral Development (Government Control) Act 1948

(section 6).

28 For a detailed discussion of their provisions, see IUCN Pakistan’s law review (IUCN Pakistan 2005).



® Power generation and electricity (Electricity
Act 1910, West Pakistan Water and Power
Development Authority Act 1958, Electricity
Control Ordinance 1965, Regulation of
Generation, Transmission and Distribution of
Electric Power Act 1997)

® Factories (Factories Act 1934)

® Pesticides (Agricultural Pesticides Ordinance
1971)

® Imports (Imports and Exports (Control) Act
1950, Export Processing Zones Authority
Ordinance 1980)

® Quarantine (Pakistan Plant Quarantine Act
1976, Pakistan Animal Quarantine (Import
and Export of Animals and Animal Products)
Ordinance 1979)

® Public health (Public Health (Emergency
Provisions) Ordinance 1994)

® Dangerous cargo and explosives (Explosives
Act 1884, Explosive Substances Act 1908,
Dangerous Cargoes Act 1953)

® Land acquisition (Land Acquisition (Mines)
Act 1885, Land Acquisition Act 1894)

® Cantonment areas (Cantonment Ordinance
2002).

The implications on environmental management
at the provincial level will need to be addressed.

5. Overlap with other provincial
legislation

At the provincial level the issue is not so much
one of inconsistency as it is of duplication.
Presumably environmental law in its provincial
incarnation will override other provincial laws.
What this will do is merely to render null and void
any provisions in other provincial laws that
contradict. The issue will then possibly be to
amend those laws, or to leave them unaltered but
with substantive sections inoperative. There are,
however, some cases where overlaps or
duplication may occur. These are discussed in
this section.

5.1 Local government laws
Local government laws are one area where
additional difficulties may arise. Leaving aside the
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current confusion that has been created by the
lapse of the Provincial Local Government
Ordinances of 2001 and the inability of provincial
governments to enact a suitable replacement,
there is the issue now of what provisions may be
included when new local government laws are
eventually enacted. As far as environmental
protection clauses (pollution, the dumping of
waste, and so on) are concerned, this will depend
to some extent on what form provincial
environmental laws may take and the degree of
substantive change that is made. If PEPA 1997 is
adapted as a provincial law, the task of preparing
local government laws may be simplified by the
fact that a great deal is already clear about the
scope of PEPA 1997 provisions. But if new
provincial laws are to be developed from scratch,
local government legislation will need to be linked
substantively to the new laws in order for both
pieces of legislation to work effectively. There
may be an opportunity to develop a hierarchy of
sorts for environmental protection measures, with
minor offences dealt with in local government
laws and environmental legislation governing the
more serious offences. This is also assuming that
in such a scenario the provincial environmental
protection law and not the local government law
will have overriding effect. If not, further
complications are likely to arise.

5.2 Development authority laws

There are scores of provincial laws governing the
establishment and operation of various
‘development authorities’ in specified areas
across the country. Most such laws contain no
provisions for environmental protection. Some
even allow provincial governments or
development authorities powers that undermine
the fundamental objectives of environmental
protection. At the time that PEPA 1997 as a
federal law took precedence, this was not
technically an issue, since any harm done under
the provisions of a provincial development
authority law could in theory be challenged under
the provisions of PEPA 1997. It is hoped that this
will continue to be the case when provincial
environmental legislation is finally enacted. For
this would be the only way in which provincial



Environmental Protection and
the Eighteenth Amendment

governments could retain control over activities
that have the potential to cause grave
environmental damage.

5.3 Laws governing certain types of industry
and processes

Issues surrounding development authority laws
apply as well to the legislation that governs
various types of industrial and commercial
processes. Since many such operations generate
emissions and pollution, it is necessary for their
functioning to be monitored and regulated.

5.4 Other provincial laws

In a number of sectors, provincial laws already
govern activities and processes that have an
impact on the environment.29 If provincial
environmental law is provided overriding effect,
this situation will be unlikely to create any
procedural hurdles or implementation difficulties,
since conflicting provisions in other laws will be
inoperative. The only matter, then, is for provincial
environmental law to be as comprehensive as
possible, to cover all potential threats to natural
resources and the environment.

6. Uniformity30

One of the benefits of a federal law governing
environmental protection is that it sets standards
applicable to the entire country. In such cases,
federal law provides a baseline of minimum
requirements while the provinces are usually free
to legislate more stringently than the centre. This
is true in the case of mechanisms for
environmental protection (environmental quality
standards, caps on emissions and environmental
impact assessment requirements) as well as for
offences under the law and the penalties
prescribed. In the absence of a federal law, these
common minimum standards no longer exist.

Even prior to the Eighteenth Amendment, PEPA
1997 did permit certain requirements to be
relaxed, allowing exceptions to be granted, as
virtually all Pakistani laws do. But following the
Eighteenth Amendment, the problem is that
without a fixed point of reference or baseline, a
free-for-all could easily ensue.

There are concerns about the administrative
consequences of differing protection regimes,
and it does not take much imagination to foresee
the procedural difficulties and inter-provincial
conflict that could arise. Water is one such area.
Both water quality and supply are already poorly
managed, and without uniform standards in all
provinces, these issues are likely to be
exacerbated.31

There is in addition the question of Pakistan’s
international obligations under various MEAs. The
“implementing of treaties and agreements”
remains a federal subject, which means that
legislation aiming to comply with the terms of
MEAs must be issued by the National Assembly.
Treaty commitments come with the responsibility
of reporting to convention secretariats on
compliance, which is also a task for the federal
government. It has not been explained how
Pakistan will comply with its international
obligations under MEAs now that the provinces
hold exclusive authority for environmental matters.

Although the provinces are now in charge of
environmental matters, many operations,
activities and processes remain beyond their
reach.32 Subjects of particular concern in this
regard include nuclear power, airports and military
installations, highways, telecommunications
infrastructure, electricity, and major ports. It is not
clear how environmental safety regulations
related to such matters can be enforced by

29 For a detailed assessment of provincial environmental laws, see IUCN Pakistan’s law reviews (IUCN Pakistan 2003, 2004, 2005, 2007, 2008).

30 Excerpted from Pastakia 2012.

31 For example, when effluents dumped into rivers upstream travel downstream to provinces where water quality standards are higher, how is this
situation to be handled? What happens if emissions from a factory located along an inter-provincial border spread to a neighbouring province

where emissions controls are stronger?

32 The question of legislative jurisdiction and, by extension, executive authority for subjects that remain on the Federal List has already been

discussed above and so is not repeated here.



provincial authorities. Nor is it clear how EIA
requirements will apply in the case of such
projects, since the Pakistan Environmental
Protection Agency (Pak-EPA) is now responsible
only for Islamabad and the ‘special areas’.
Provincial EPAs, meanwhile, have not been
delegated powers with respect to matters on the
Federal List. This creates a major loophole in the
law, with provincial EPAs currently uncertain
about their authority. One could argue that as
long as PEPA 1997 continues to apply by default,
regulation for federal subjects will not be
affected, even if only in theory. But it is simply a
matter of time before new provincial legislation is
enacted and when that happens the loophole
opens.

These are just some of the issues that appear not
to have been thought through while the
Eighteenth Amendment was being drafted. As it
seems unlikely that the Amendment will be
withdrawn, it now remains for those affected by
these changes to struggle with the
consequences.

As provinces develop their own environmental
laws, it is of the utmost importance that they
agree to adopt common standards which can
subsequently be strengthened by individual
provinces but not weakened. In the matter of
jurisdictional conflict, the federal and provincial
governments should begin immediately to
negotiate a delegation of powers so that subjects
on the Federal List do not escape the net of
environmental regulation. For Pakistan’s
international commitments under environmental
treaties, meanwhile, a coordinating mechanism is
required.

Before each provincial environmental law is
finalised, it must also be reviewed by a team of
experts from all provinces to ensure that
provincial laws do not conflict and thereby
undermine the effectiveness of environmental
protection in the country as a whole.
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7. Additional considerations

Besides the issues discussed above, related
primarily to jurisdiction, there are a few matters
that should be kept in mind as the provinces
prepare their environmental legislation. These
relate for the most part to additional or parallel
measures that will be required for the
environmental protection legislative regime to
function properly as a whole.

7.1 Federal rules and regulations under
PEPA 1997

The enactment of provincial legislation alone, in
whatever form, will not put in place a
comprehensive system of legal protections. PEPA
1997 remains in force in all the provinces until
adapted, repealed or amended, as do the rules
and regulations that have been issued under this
law (see Box 5). These rules and regulations must
be adapted and reissued along with the provincial
environmental act. Otherwise, many of the
mechanisms provided under the law will be
rendered inoperable.

Box 5: Rules and regulations under PEPA 1997

The following rules and regulations have been

issued under PEPA 1997:

® Biosafety Rules 2005

® Environmental Samples Rules 2001

® Environmental Tribunal Rules 1999

® Environmental Tribunals (Procedure and

Functions) Rules 2008

Hospital Waste Management Rules 2005

IEE and EIA Regulations 2000

® NEQS (Certification of Environmental
Laboratories) Regulations 2000

® NEQS (Self Monitoring and Reporting by
Industry) Rules 2001

® Pollution Charge for Industry (Calculation and
Collection) Rules 2001

® Provincial Sustainable Development Fund
(Utilization) Rules 2003

® Provincial Sustainable Development Fund Board
(Procedure) Rules 2001

The following draft rules have been prepared:
® (draft) Hazardous Substance Rules 2003
® (draft) IEE and EIA Penalty Rules 2011

Source: Pakistan Environmental Protection Agency website.
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It is not worthwhile to attempt redrafting these
instruments. Much work in the way of rule making
remains to be carried out even with the existing
rules and regulations in force. Draft rules under
preparation also need to be finalised. So the
focus must be to adapt and reissue existing rules
and regulations, finalise the draft rules, and begin
the work of drafting new instruments to cover
matters that have not yet been properly
addressed in the law.33

7.2 Guidelines issued by environmental
protection agencies

Work has also been done by the Pak EPA, as well
as the EPAs in Balochistan and Khyber-
Pakhtunkhwa, to prepare sector-specific
guidelines for environmental reporting (see Annex
4). These should be assessed, amended if
necessary, and adopted by all the provinces.

7.3 Multilateral environmental agreements
Pakistan is a party to a number of MEAs. (For the
full list, see Annex 2.) So far, no specific
implementing legislation has been framed.34
Responsibility to do so lies with the federal
government, since the subject appears on the
Federal Legislative List.

The issue has been discussed above but bears
repeating: with implementing legislation for MEAs

a federal matter, provinces will find themselves in
a position where they must simultaneously
consider the requirements of federal MEA laws as
well as their own provincial environmental
legislation. This may in turn create difficulties if
the provisions of provincial laws conflict. In terms
of autonomy, too, it would seem that the purpose
of eliminating the Concurrent Legislative List is
undermined if the implementation of MEAs
remains with the federal government.

Since no federal MEA-specific legislation is in the
statute books so far, the point is at the moment
hypothetical. And there is every possibility that
MEA implementation laws, if or when enacted, will
complement rather than contradict the broader
environmental protection legal regime. So far it is
not clear what form such legislation may take. If it
is in the form of Acts of Parliament, federal law
will prevail. If, on the other hand, legislating for
implementation is done through rules and
regulations, it remains to be seen which laws they
are issued under and in what manner these
instruments will interact with provincial laws.

Options here may include drafting a single
instrument to be adopted by all the provinces, or
delegating legislative authority to the provinces.

33 For a detailed analysis of the rules and regulations issued under PEPA 1997, see Annex 6.

34 Some federal laws take into account the provisions of international treaties. Draft laws are being prepared for the implementation of other MEAs.
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PART II: REVIEW OF PEPA 1997
PROVISIONS

Part | discusses federal-provincial jurisdictional conflicts and other issues that
arise in the implementation of PEPA 1997 following the abolition of the
Concurrent Legislative List. In the coming months, provinces will be working to
finalise their environmental laws in order to take up the challenge of
environmental management at the provincial level. Whether the text of PEPA
1997 is used as a template and amended, or whether new legislation is drafted
from scratch, this exercise provides an opportunity to address some of the
other shortcomings of PEPA 1997. A detailed analysis of PEPA 1997 provisions
is provided in Annex 3. Some of the key issues are discussed below.35

1. Definitions

Although PEPA 1997’s definitions are fairly comprehensive, certain key terms
have been omitted. Marine pollution is one such term, which is not specifically
mentioned. This is of concern to coastal provinces, especially considering the
fact that their jurisdiction over the coastal zone under federal law remains
uncertain.

There are some inconsistencies in the definitions as well, which are examined
in full in Annex 3. For example, pesticides are included in the definition of
“agricultural waste” (section 2(ii)) but specifically excluded from the definition
of “hazardous substance” (section 2(xviii)). Certain definitions should be
added, such as one for the term “biological waste” that includes medical
waste as well as waste from sources such as slaughterhouses.

2. Lack of clarity in certain provisions

Much of the uncertainty that now exists in PEPA 1997 has to do with the
shifting of powers under the Eighteenth Amendment. There are, however, other
areas of uncertainty as well, which should now be addressed. For example,
PEPA 1997’s provisions on environmental laboratories are problematic. Under
section 6(1)(k), the EPA authorises or approves laboratories for environmental
testing. But in section 6(2)(e), the EPA is required to “establish and maintain”
laboratories. It is not clear if, under the law, the EPA is meant to operate its

35 Since federal-provincial jurisdiction issues have been discussed at length in Part |, they will not be
repeated here.
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own laboratories for the purposes of
environmental testing, or whether it is only meant
to nominate laboratories to act as “licensed
laboratories” for the purposes of this Act. If
various types of laboratories are to carry out
different tasks, then their roles need to be
specified.

Section 11 provides for the imposition of a
pollution charge, but does not explain whether
this charge is similar to a ticket issued for traffic
offences, whether it applies to repeat offences,
and what measures are to be taken if the offence
continues. It also fails to specify whether the
pollution charge is to be levied in cases where the
NEQS have been relaxed (section 6(1)(g)). Section
11(4) is problematic as well because it implies
that only industrial operations are governed by
these provisions.

There are also provisions concerning the
operation and jurisdiction of environmental
tribunals that are not framed with precision and
need to be refined. Other provisions where lack of
clarity is a concern are discussed in greater detail
in the remainder of this Part.

3. Procedures

Many of the procedures specified in the law need
to be simplified, clarified or streamlined. In some
cases, procedures have not yet been defined,
impairing the operation of certain provisions.

3.1 Environmental protection orders

It is not clear how matters covered by an EPO are
brought to the EPA’s attention. Violations of the
law could be detected during routine inspections,
or a dangerous polluting event could occur
suddenly. Provisions should be added to cover
these contingencies. Nor is it specified if
members of the public or other concerned parties
are permitted to appeal to the EPA for the
imposition of an EPO. Finally, the procedure for
issuing an EPO is not specified.

The other point that needs to be considered is
that, ideally, the EPO should function as an

emergency injunction. In that case, the provisions
allowing persons being held to account an
opportunity to be heard (section 16(1)) may be
counter-productive in terms of the time that is
lost.

3.2 Environmental impact assessment

The current impact assessment regime needs to
be streamlined and updated. Under PEPA 1997,
projects either submit an IEE or an EIA, depending
on the scale of operations, but a vast range of
smaller projects escape the net of impact
assessment. International best practise in the field
of impact assessment has, however, evolved
since the 1990s. Today, a more robust and
carefully calibrated regime is recommended. The
steps for impact assessment should begin with
screening for all projects that have a potential to
affect the environment, regardless of scale.
Depending on the results, initial screening should
be followed by an IEE or EIA. The law needs to
spell out the various steps involved in impact
assessment, and to specify the relationship
between these various steps. Screening and IEE
must always be carried out, and EIA may be
called for on the basis of IEE findings.

3.3 Environmental protection agencies

For the purpose of this analysis, the provisions
concerning the Pakistan Environmental Protection
Agency (‘Federal Agency’, section 7) are read to
refer to the provincial agencies, since the latter
now have primary responsibility for environmental
management. Under section 7, EPAs have a wide
range of powers but procedures for the exercise
of these powers are not specified.

For example, EPAs may summon and enforce
the attendance of any person during the conduct
of an enquiry (section 7(f)) and require them to
supply information but an enforcement
procedure is not provided. Similarly, EPA officials
may enter and inspect premises after obtaining a
warrant (section 7(g)) but the procedure for
obtaining a warrant and the grounds on which it
can be sought are not specified. The EPA does
not have emergency powers to search without a
warrant. While this is a delicate matter, given the



potential for abuse, there is nevertheless a need
to develop a procedure for emergency
inspections.

Section 7(j) creates another procedural hurdle,
allowing the EPA to exercise powers according to
either the Code of Criminal Procedure 1898 (Act
V of 1898) or rules made under PEPA 1997.
Which procedure is to be followed in which cases
is not specified.

Any person or organisation may submit a
complaint to the EPA (section 6(2)(a)) but no
procedure for doing so has been provided. Nor is
there any mention of how the EPA is to act on
such complaints. Without these procedures, the
provisions related to public complaints cannot
operate.

3.4 Clean-up

There are no clean-up procedures specified in the
law. Section 11 on the prohibition of discharges
and emissions provides for the imposition of a
pollution charge but there is no requirement to
pay for cleaning up the damage caused and
rehabilitating the environment to its previous
state.

3.5 Follow-up, consultation

The law is weak with respect to follow-up
mechanisms for most of the matters for which it
provides. Section 6 awards EPAs wide powers
and requires them to carry out a number of
diverse functions. The law allows EPAs to make
recommendations to other agencies and
government entities, including the government
itself,36 but there are no mechanisms in place for
how these recommendations are to be handled,
and no requirement for the government or
agency concerned to explore such
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recommendations or take them into account
while making decisions.

Besides the issue that decision making may thus
proceed without formal feedback from or
consultation with the EPAs, it also raises the
matter of incentives. If EPAs have no guarantee
that their point of view will be taken into
consideration in matters of policy and in practical
decisions, what incentive do they have to prepare
comments and feedback in such matters? And
given the constraints in terms of time and
resources that all EPAs must face, it seems to
place an added burden on them for
recommendations to be required in the absence
of a genuine say in matters.

Under section 7, EPAs have various powers to
enter and inspect premises, and remove samples,
but here too these responsibilities need to be
rationalised. Follow-up is required and a provision
should be added for periodic inspections to be
made, requiring those being inspected to
cooperate with inspectors and providing that
failure to cooperate with inspectors is an offence.

4. Environmental tribunalss?

According to PEPA 1997, environmental tribunals
exercise both civil and criminal jurisdiction. This is
in addition to their appellate jurisdiction with
respect to decisions of the EPA. In these areas,
the work of tribunals is governed by the the Code
of Civil Procedure 1908 and the Code of Criminal
Procedure 1898.

Some clauses related to their functioning remain
unclear. For example, section 21(2) gives tribunals
exclusive jurisdiction to hear all cases under
section 17(1).38 But tribunals may only hear cases

36 see section 6(2)(d). It should be kept in mind that this role is likely to change, now that the Pak EPA is responsible only for matters related to the
Islamabad Capital Territory and areas not included in any province. Provincial EPAs should in any case not need to present their
recommendations to the federal government, since decision making on environmental matters will be carried out at the provincial level. This
section should therefore be read as allowing EPAs to make recommendations to provincial governments.

37 |UCN has carried out a separate study on the functioning of environmental tribunals. The findings of that report are not repeated here. See

IUCN Pakistan 2011.

38 These are offences related to discharges and emissions (section 11), IEE and EIA (section 12), the import of hazardous waste (section 13), and
environmental protection orders (section 16). Note also that the import of hazardous waste (section 13) may no longer be a provincial subject,
meaning that environmental tribunals in the provinces may not be able to hear such cases.
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related to section 17(2) offences upon a
complaint, in writing, from the EPA, a government
agency or a local council (see section 21(3)(a)).3°
It is not clear if separate procedures apply to
cases heard under section 17(1) and under
section 17(2). Nor is it clear whether tribunals
have suo moto powers, particularly in the case of
section 17(1) offences.

This is not the only point about which section 21 is
unclear. This section appears to permit the tribunal
to hear a complaint from “any aggrieved person”
(section 21(3)(b)) but leaves open the specific
conditions under which this clause operates.

Section 21(9), meanwhile, gives environmental
tribunals exclusive jurisdiction with respect to
“any matter to which the jurisdiction of an
Environmental Tribunal extends under this Act,
the rules and regulations made thereunder”. This
suggests that if a tribunal has not been set up or
is non-functional for some reason, the entire
enforcement mechanism of the law grinds to a
halt. Considering the track record of
environmental tribunals in some provinces, this
clause undermines the effectiveness of the law as
a whole. It should be removed and a clause
should instead be added to specify the procedure
for the prosecution of environmental offences in
the absence of a functioning tribunal.40

Under section 23, decisions of the tribunal can be
appealed in the High Court. It has been pointed
out that in practically all serious cases such an
appeal is almost inevitable. This means that the
High Court will be drawn into virtually all major
environmental litigation. The point that is worth
considering is that bypassing the main judicial
system only to return to it in important matters is
counter-productive. This key issue must be
addressed separately.

5. Environmental magistrates#

PEPA 1997 creates the post of environmental
magistrate (section 24) but leaves many aspects
of its functions ambiguous. It is not clear where
the environmental magistrate sits and whether
they are part of the mainstream judicial system or
part of the tribunal mechanism.

Moreover, their jurisdiction is also unclear and
may overlap with that of the tribunals. The
language of section 24(1) seems to suggest that
all section 17(2) cases are heard exclusively by
the magistrate, whereas section 21(3) related to
the jurisdiction of environmental tribunals allows
the tribunal to hear these cases upon receiving a
complaint in writing.

Section 24(2) allows environmental magistrates
only to impose punishments specified in sections
17(2) and 17(4). From this it would appear that
magistrates may not send anyone to prison, order
closure or confiscation, order clean-up
(restoration of the environment to its prior
condition), or order the payment of
compensation. These matters, in turn, are
discussed in section 17(5), and that section itself
allows magistrates to impose these punishments
and order these measures. This is a serious
inconsistency and must be addressed.

Magistrates are also permitted to ‘compound’
offences#? (see section 17(6)) but these powers
are not mentioned in section 24 on the powers of
environmental magistrates.

Some provisions related to the jurisdiction of
environmental magistrates are highly problematic.
Section 24(3), for example, states that
environmental magistrates may not take
cognisance of an offence under section 17(2)

39 Section 17(2) offences are those related to the handling of hazardous substances (section 14) and motor vehicles (section 15).

40 |t is worth noting that there has been some discussion about eliminating the environmental tribunal altogether, and of bringing environmental

offences under the purview of the mainstream judicial system.

41 Also see IUCN’s study on environmental tribunals (IUCN Pakistan 2011).

42 gee Black’s Law Dictionary: ‘compound’ means “to settle a matter by a money payment, in lieu of other liability. In fine, compounding of an
offence is a settlement mechanism, by which, one is given an option to pay money in lieu of his prosecution, thereby avoiding a prolonged
litigation” (Garner 2004). In some jurisdictions, only victims are permitted to give the go-ahead.



“except on a complaint in writing” from an EPA
or an aggrieved person. But we have already
seen that although section 24 gives
environmental magistrates exclusive jurisdiction
to hear such cases, section 17 itself allows these
matters to be heard by the environmental tribunal
as well. Assuming for the moment that both the
tribunal and magistrates have this power, it is
unlikely that an EPA, a government agency or an
aggrieved person would take their case to a
magistrate rather than directly to a tribunal. If
there is a procedure here, or if the distinction is
perhaps based on the type of offence, this needs
to be specified.

6. Appeals

Decisions of the environmental tribunal can be
appealed in the High Court. The decisions of
environmental magistrates may be appealed in
the sessions court. Through these provisions, the
‘mainstream’ judiciary is involved in the disposal
of environmental cases, yet the specific
procedures and conditions under which this is to
take place are nowhere dealt with. While it could
be argued that the involvement of the
‘mainstream’ judiciary introduces openness and
transparency into the process of environmental
litigation, in some respects it also defeats the
purpose of setting up a separate environment-
related judicial process.

It is also curious that the forum for appealing a
magistrate’s decision is a sessions court rather
than the environmental tribunal. In effect this
puts the environmental magistrate under a
separate hierarchy, creating parallel lines of
accountability.

It has already been noted that in practically all
serious cases the involvement of the higher
judiciary seems almost inevitable. As such, the
provisions concerning appeals should be
reviewed more closely and revised, to clarify
appeals procedures and appellate jurisdiction.
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7. Suo moto powers

Neither the environmental tribunal nor
environmental magistrates appear to have the
power to act on their own in the matter of
violations of environmental law. But High Courts
have taken suo moto notice of environmental
matters in the past.43 The Supreme Court of
Pakistan as well as High Courts have also taken
up environmental matters in petitions.44 The role
of the Supreme Court and High Courts has not
been addressed in PEPA 1997.

8. Role of the police

The police are mentioned only once in PEPA
1997, in section 21(7) related to environmental
tribunals, in connection with the arrest of persons
against whom the tribunal has issued a warrant.
Even here, the specific reference is to a “police
station”. Nowhere else in the law has the role of
the police been mentioned, although it is
conceivable that EPA officers would require
police assistance in some instances.

It is not clear whether this omission is the result
merely of an oversight or whether the law
envisions enforcement duties to be carried out by
EPA officers on their own. If, on the other hand,
police assistance in such cases is assumed, then
the law must be revised to state this clearly.
Considering the importance—not to mention the
potential dangers—of searches and inspections,
this is a matter that should not be left ambiguous.

9. Penalties

The subject of penalties under PEPA 1997 is a
complicated one, and for reasons that are
perhaps counter-intuitive. The law sets fairly
stringent penalties for a range of offences, which
is not in and of itself a problem. The issue arises
when offences are seen as a whole. Some of
these are grievous indeed, with the potential to
cause permanent, irreparable harm to the

43 See IUCN Pakistan 2007, 2008.
44 see IUCN Pakistan 2007, 2008.
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environment. Others, though not ‘minor’, are the
types of violations that are unlikely to cause
permanent harm unless repeated over a long
period of time. Similarly, some infractions are
relatively simple to remedy whereas others may
involve long-term measures such as clean-up and
rehabilitation. Finally, some offences under the
law are in fact minor enough that they can be
addressed by means of a spot fine or a ticket,
similar to tickets issued for traffic offences. The
problem, then, is that the provisions on penalties
in PEPA 1997 do not take these types of
distinctions into account.

A detailed analysis of the penalties set under
section 17 appears in Annex 3, and so does not
need to be repeated here. The main points to
consider are as follows.

The maximum penalty under section 17(1) is one
million rupees, with an additional penalty of
100,000 rupees for each day that the offence
continues. The offences to which this penalty
applies are related to discharges and emissions
(section 11), IEE and EIA (section 12), the import
of hazardous waste (section 13), and violation of
environmental protection orders (section 16). The
section does not specify a minimum penalty, so it
is understood that environmental tribunals and
environmental magistrates enjoy discretion in
sentencing (see section 17(3)). It is nevertheless
problematic that such a diverse range of
offences, some potentially devastating to the
environment and others perhaps simply the result
of a clerical error, should be dealt with under the
same legislative provisions.

The maximum penalty under section 17(2) is
100,000 rupees, with an additional penalty of
1,000 rupees for each day that the violation
continues. This applies to offences related to the
handling of hazardous substances (section 14)
and to motor vehicles (section 15). Here, again,
no minimum penalty is specified, allowing for
discretion in the matter. But as with section 19(1),
here too the law does not provide a distinction
between types of offences based on their effect

and the measures that would be required to
remedy any adverse affects caused.

Under both section 17(1) and section 17(2), a
maximum term of two years’ imprisonment may
also be imposed in the case of repeat offenders
(see section 17(5)). Here too the law would
benefit from clarity concerning the specific types
of offences for which a person may be
incarcerated.

Administrative penalties are provided for in section
17(7) but their purpose is not stated clearly. It
appears that they provide an alternative to lodging
a case with the environmental tribunal. It is also
unclear whether administrative penalties may be
imposed in the case of all offences in the section
or only certain types of infractions. The final
clause of this section, which provides that a
person who pays an administrative penalty will not
be charged with an offence, should only apply to
a first offence, and not be allowed in the case of
repeat offences. This needs to be stated clearly.

Administrative penalties and fines are usually the
first step in enforcement. In many jurisdictions, it
is necessary to prove that all administrative
remedies have been exhausted before the courts
are approached. PEPA 1997 does not provide this
type of procedure and does not specify the
conditions under which administrative penalties
may be deployed. The law should make it clear
that administrative penalties are a first step,
unless a violation is at the level of a criminal
offence from the outset.

Clauses related to clean-up (section 17(5)(e)),
compensation (section 17(5)(f)) and compounding
offences (sections 17(6) and 17(8)) must also be
reviewed and their provisions clarified.

Both environmental tribunals and environmental
magistrates are involved in the process, and their
areas of jurisdiction need to be rationalised.
Rather than filling the magistrates’ and tribunals’
rosters with minor cases, a system of spot fines
should be considered.



In reviewing these provision for possible
amendment, it should be kept in mind that a
more efficient system of penalties is perhaps one
that is based not on types of activities but rather
on their environmental impact. Offences that
constitute an infraction of the law but which do
not pose a significant or long-term risk must be
treated differently from violations that cause
grievous harm.

10.Funding and finances

No amount of legislative provisions will make a
difference if financial mechanisms are not
provided to bring them into effect. PEPA 1997
creates a number of financial mechanisms and
systems, not all of which are optimally designed.

To begin with, the sustainable development fund
that each province may establish allows for a
formal mechanism for funding environmental
work. But its source of financing is not
guaranteed. Grants may be made to the fund
from a variety of sources but the law does not
create a specific, regular source of income for the
fund’s operations. This renders the existence of
the fund insecure and entirely dependent on ad
hoc financing. (Specific questions related to
provisions concerning the sustainable
development fund are discussed in detail in
Annex 3.)

At the same time, PEPA 1997 creates
mechanisms by which funds can be generated.
The most obvious of these are the fines and
penalties imposed by the law but various fees
and charges may also be levied under other
provisions. There is no central fund into which the
monies so collected may be deposited. These
revenues are paid either to the federal
government (under the pre-Eighteenth
Amendment law) or, presumably, will now be
channelled into the provincial government
account. In and of itself this is not an issue, but
what makes it problematic is the fact that no
provision exists for even a portion of the funds so
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collected to be used specifically for activities
envisioned by PEPA 1997.

There is also a problematic matter in section 29,
which states that all dues recoverable under the
Act are “recoverable as arrears of land
revenue”.45 Leaving aside the ambiguity of this
provision, it has been noted that in practise this is
difficult. This clause also implies that such funds
are paid directly to the government.

Ideally, all funds generated under PEPA 1997
mechanisms, whether through penalties or fees,
should finance the operations of entities created
under the same law. Given that this is unlikely, it
is vitally important that, at the very least, a
portion of the funds generated are channelled
back into environmental work.

10.1 Environmental taxes

The law fails to explore new avenues of funding,
such as environmental taxes. The EPA is
permitted to make recommendation to the
government with respect to “taxes, duties,
cesses and other levies” (section 6(2)(d)(ii)) but
these recommendations are not binding on the
government. The EPA should have greater power
to shape policy decisions in all environmental
matters, including financial matters.

The EPA would also be ideally placed to explore
new sources of raising revenues, such as by
introducing environmental fiscal reform measures,
including the introduction of environmental taxes.
Although it does not have the power to levy
taxes, there is a role for EPAs to lobby provincial
governments for the introduction of
environmental taxes, a portion of which could
then be used to fund the operations of EPAs and
be paid into the Sustainable Development Fund.

11.Environmental quality and
emissions standards

Under section 6, the Pak EPA is to establish
NEQS and enforce them. The issue of how this

45 The phrase appears again in section 16(3), related to environmental protections orders.
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provision will operate in the wake of the
Eighteenth Amendment has already been
discussed. Here, other powers with respect to
NEQS, which are not affected by the Eighteenth
Amendment, need to be addressed.

The first among these is the fact that under
section 6 the Pak EPA has the power not only to
issue and enforce NEQS but also to alter them for
different sources of pollution and, importantly, for
different areas (section 6(1)(g)).4¢ Varying
emissions standards according to source is not
problematic. But allowing variations by
geographical area is certainly so.47

If this provision is to be retained at all, which is
itself arguable, it must be handled with the
utmost care. Otherwise the law will allow a
hierarchy of environmental protection to be
created with some areas receiving better
protection and others receiving less protection.
This is not equitable.

The purpose of establishing such a regime, with
varied protection, is also not clear. If the idea is
that certain ecologically fragile areas should be
provided with stricter protection, through
measures such as a complete ban on all protects,
then this should be stated. But if the purpose is
in fact to weaken the application of the law in
some areas, which seems to be the case
especially considering the other sub-sections in
this proviso to section 6(1)(g), then it is not in the
least advisable. Baseline quality standards and
emissions standards should be established,
applicable throughout the country, with the option
of strengthening these where necessary but never
weakening them.

12.New considerations

The foregoing discussion has already touched
upon many of the subjects that need to be

included in the text of PEPA 1997. In most cases,
these concern areas where the law is weak or
ambiguous. But there are a number of subjects
that have not been covered by the law at all.
These matters are discussed in this section.

12.1 Public participation

The principle of public participation needs to be
introduced properly into the law and made an
integral part of all procedures. Currently, PEPA
1997 allows for public participation in EIA
hearings (section 12(3)). The Pak EPA is also
required to publish proposed NEQS for public
comments before these standards are finalised
(section 6(1)(e)).48

Currently, public participation is not required
during the IEE process, and this lapse should be
remedied. In fact, public comments should be
invited for all proposed projects, regardless of
whether the projects are subject to IEE or EIA.
There should also be public participation at the
screening stage, pre-IEE, a step that in turn
needs to be introduced into the law. The EPAs
should be involved in all stages.

12.2 Access to information

Among its other tasks, the Environmental
Protection Council formulates policies and plans,
develops guidelines, and approves the
environment report prepared by the EPA (section
4). There is no requirement that these documents
are made available to the public. The EPA, for its
part, is required to provide “information and
guidance” to the public in environmental matters
(section 6(1)(0)). This does not amount to a clause
ensuring access to information. The operations of
the sustainable development fund board,
meanwhile, are not open to public scrutiny. The
board is required to monitor projects supported
by the fund and to prepare reports at regular
intervals (section 10(3)).

46 presumably this power of the Pak EPA will now lie with provincial EPAs.

47 Note that these provisions also apply to emissions from motor vehicles, dealt separately (section 15), as well as to discharges and emissions
dealt with under section 11. In both cases, a similar relaxation of standards is permitted.

48 Presumably, if this clause is retained in provincial environmental legislation, this condition will apply to new environmental quality standards that

may be issued.



In all these cases, provisions should be made for
members of the public to access policy
documents, plans and reports that concern
matters of public interest. Clauses may be added
to each of the relevant sections but perhaps a
better way to address the matter is to introduce a
section to the law specifically concerning the
subject of access to information.

Various means of access can be provided, if
clerical or administrative costs are an issue.
Documentation could be made available in
electronic form on the website of the entity
concerned, with the possibility of hard copies
being made available upon payment of a fee.
Making information publicly available should be a
function of the provincial environmental
protection council.

The matter of withholding information, meanwhile,
is introduced into the law in an interesting
manner.49 Provided in the section concerning EIA
(section 12), it is then cross-referenced in a
number of other sections (see Box 6). This is at
best disingenuous, since the provisions of section
12(3) allow information to be withheld without
providing sufficiently strong reasons apart from
commercial or proprietary interests. National
security is mentioned as well, which only serves
to create an umbrella under which a broad range
of matters can be covered.

What is equally troubling is that the law is not
clear on who makes the decision to withhold
information. The text of section 12(3)(i) appears to
suggest that this decision lies with the director-
general of the EPA. Decisions of this nature
should be taken by the highest-level authority, not
necessarily the highest post created in PEPA
1997. In some jurisdictions, for example, such
matters are put before a minister or the prime
minister. In fact, a similar high-level authorising
process should be introduced also for any
relaxation in the standards and procedures
prescribed by this law. In some jurisdictions,

Environmental Protection and
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these issues are presented before parliament and
voted upon. Once again, this will ensure
transparency.

Following the Eighteenth Amendment, there is
bound to be some overlap, if not conflict, in the
exercise of powers to withhold or release
information. For the purposes of environmental
law, jurisdiction needs to be clarified, particularly
the jurisdiction of provincial governments. Where
provincial governments have authority, a
procedure may be needed for the federal
government to intervene, if necessary.

Box 6: Withholding information - PEPA 1997,
section 12(3)

12. Initial environmental examination and
environmental impact assessment. [...]

(3) Every review of an environmental impact
assessment shall be carried out with public
participation and no information will be
disclosed during the course of such public
participation which relates to—

() trade, manufacturing or business activities,
processes or techniques of a proprietary
nature, or financial, commercial, scientific
or technical matters which the proponent
has requested should remain confidential,
unless for reasons to be recorded in
writing, the Director General of the Federal
Agency is of the opinion that the request
for confidentiality is not well- founded or
the public interest in the disclosure
outweighs the possible prejudice to the
competitive position of the project or its
proponent; or

(i) international relations, national security or
maintenance of law and order, except with
the consent of the federal Government; or

(ili) matters covered by legal professional
privilege.

12.3 Strategic environmental assessment
Strategic environmental assessment (SEA) is
becoming standard best practice in many
countries, including in Asia. It is time for this tool
to be included in our environmental laws. One

49 A detailed analysis of this section appears in Annex 3. Here it is worth pointing out some of the broader concerns related to withholding

information.
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concern is that SEA should be required for
federal policies and programmes as well as those
at the provincial level. This in turn means federal
legislation will be required.

12.4 Environmental audits

PEPA 1997 does not mention environmental
audits. This tool should also be added, to cover
all types of industrial and commercial operations
with a potential impact on the environment. All
such units, regardless of scale or of when they
began operations, should be required to undergo
inspections and to comply with instructions
issued by the inspecting authority (for example,
older industrial units to be retrofitted).

12.5 Polluter pays

The ‘polluter pays’ principle has indirectly been
incorporated into PEPA 1997 but not consistently
and not in full. While the law requires penalties to
be paid for environmental offences, it does not
follow through with subsequent inspections and
there is no requirement or systematic procedure
to ensure that clean-up is carried out at the
polluter’s expense as well. The relevant clauses
should be reviewed and amended to strengthen
safeguards and ensure that clean-up is an
integrated part of the environmental management
regime.

12.6 Cross-border or transboundary issues
A matter that was perhaps of less concern when
PEPA 1997 operated as a federal law is related to

cross-border or transboundary issues. The
question arises on two levels. The first is the
international level and has to do with the
country’s commitments to regional environmental
programmes. With environmental matters being
handled by the provinces, it is not clear how
international environmental cooperation will be
coordinated.

The second level is domestic and is related to
provincial boundaries. Here, the most important
question is one that has been mentioned earlier,
concerning uniformity. Environmental pollution is
not restricted by administrative boundaries nor
can harmful emissions always be contained
within the borders of a province. To deal with
such matters, a separate mechanism will need to
be developed.

12.7 Other matters

There are other subjects that are not mentioned
in PEPA 1997, which should be taken into
consideration. The question of marine jurisdiction
and marine pollution has been discussed above
and so does not need to be repeated here. Other
matters that should be brought under the ambit
of the law include landfill sites, municipal garbage
dumps and waste processing plants, and sewage
treatment plants.
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PART IIl:EPA EXPERIENCE IN

ENFORCEMENT

Prior to the preparation of this study, EPAs in all four provinces, along with
Gilgit-Baltistan (GB), were asked to provide their assessment of issues that
arise in the implementation of PEPA 1997 in its current form.50 The purpose of
this exercise was to collect information that could be used to amend the law
in order to improve its operation. This section highlights the points that were
raised, along with some of the solutions that were recommended by EPA
members themselves. (For details of the comments received, see Annex 5.)

1.

Scope of the law

Coastal provinces are concerned that the scope of PEPA 1997 does not
extend to marine waters. The specific jurisdiction of the provinces over
maritime zones has also not been fully defined in PEPA 1997 or in any other
law.

The Sindh EPA suggests that the scope of environmental legislation should be
broadened to include coastal waters in general, as well as the exclusive
economic zone (EEZ) and ‘historic waters’.51 This is thought to be the best
way to address coastal pollution. The Sindh EPA also recommends that the
provinces are given jurisdiction over ports, harbours and the surrounding
coastal areas, possibly up to 10 km from the shoreline, with the remaining
coastal waters under the authority of the Pakistan Navy and the Maritime
Security Agency.

2.

Definitions

The Sindh EPA notes that a number of key definitions are missing from PEPA
1997 and recommends that the following terms should be defined in the law:

marine pollution
commercial activity
contamination
ambient air

coastal waters
coastal pollution

50 The Punjab EPA did not provide its comments.

51

For definitions, see federal Territorial Waters and Maritime Zones Act 1976.
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® marine pollution
® polluter
® |ittering.

The GB EPA has pointed out that the terminology
used in PEPA 1997 for the head of the EPA does
not allow for regional variations. There is no
director-general in GB, where the EPA is headed
by a director.

3. Assessment and evaluation

Mechanisms are required to assess and evaluate
the functioning of entities established under PEPA
1997. The Sindh EPA has noted that the
Environmental Council operates without
systematic oversight and suggests that
mechanisms for performance evaluation, such as
quarterly reports and progress reports, should be
an added requirement.

There is a similar issue with the sustainable
development fund. The Sindh EPA recommends
that evaluation mechanisms are needed to
monitor the performance and progress of the
fund.

4. Functions, procedures,
mechanisms

Both the Balochistan and Sindh EPAs note that
the roles of various entities established under
PEPA 1997 need to be rationalised, simplified or
clarified. The Sindh EPA has pointed out that the
functions of the EPA as stated in PEPA 1997
include an exhaustive list, and that many of these
functions are beyond the capacity and the
capability of the EPA and so have never been
carried out. It recommends that the list of
functions is rationalised, focusing on “specific
and targeted” areas of operation.

The Sindh EPA also points out that working
procedures for the sustainable development fund
need to be simplified. Although rules and
procedures for the operation of the fund have

been notified, it has nevertheless remained
dormant.

The Balochistan EPA has expressed concerns
about the mechanisms provided for issuing
environmental protection orders and recommends
that the roles and responsibilities of various
agencies should be clearly stated in the law.

The Khyber Pakhtunkhwa (KP) EPA has noted
that proper procedures are also required for
levying the pollution charge.

5. Funding, finances, management

The GB EPA notes that financing for the
sustainable development fund is not guaranteed
or fixed, and recommends that a portion of the
annual development programme (ADP) budget be
allocated for this purpose. To augment the
resources of the fund, the Balochistan EPA
suggests that a separate account should be
established into which monies collected from fees
and charges are paid. The KP EPA takes this one
step further, recommending that all fines and fees
relating to IEE, EIA, environmental reports and
laboratory analysis are deposited in the fund, for
use in environmental rehabilitation pilot projects
by the province concerned.

The Balochistan EPA points out that the board
established to manage the fund has been
constituted but “is not viable”, and recommends
that its composition be revised to include EPA
officials as well as representatives from non-
governmental organisations and academia.

6. Discharges and emissions,
environmental quality standards

The Sindh EPA notes that PEPA 1997’s provisions
on discharges and emissions are limited to the
implementation of the NEQS. It points out that
certain types of discharges, such as those from
processes, have not been included in the law. It
also raises the concern that the recipient



(receiving source) of discharges is not taken into
account, recommending that the relevant
sections of the law be revised to do so.

Another point raised by the Sindh EPA is that
while NEQS for ambient air and for noise have
been notified, these requirements do not appear
to be linked to any substantive provisions in the
text of PEPA 1997, whether in terms of
enforcement or monitoring obligations.

The GB EPA notes that EPAs do not have the
power to add sources of pollution to the list of
emissions regulated by PEPA 1997. It suggests
that EPAs should be allowed this power, so that
the law can apply to pollution that is relevant to
the local context.

The KP EPA recommends that specific rules are
framed to regulate vehicle emissions, which are
currently being handled under traffic rules. It also
raises the issue that “the present form of NEQS is
either stringent or relaxed”, and suggests that
“standardised form of ‘Environment Quality
Standards’ on the basis of research shall be
formulated to ensure its effective and uniform
enforcement”. Finally, the GB EPA points out that
rates for pollution charges have not been
specified and that such rates should be
determined annually.

7. Environmental impact assessment

The Sindh EPA suggests that the IEE/EIA
Regulations 2000 need to be revised, with greater
clarity introduced in the categorisation of projects
and activities. It recommends that an additional
schedule, listing projects that are not required to
undergo IEE/EIA, should be added. A mechanism
is also needed for the initial screening of all
projects, as the Sindh EPA has noted.

Similar concerns have been raised in other
provinces. The KP EPA recommends that small-
scale development projects which do not need to
undertake an |IEE or EIA are required instead to
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submit an environmental report, as should all
other projects and operations that are not
specifically covered in PEPA 1997 and its rules
and regulations. Approval of the environmental
report will also be the responsibility of the EPA,
which will maintain separate registers of all such
cases.

With regard to the issuing of no-objection
certificates for IEE and EIA, the KP EPA suggests
that the director-general of the EPA should have
the power to issue a stay order, to halt all project
activity (temporarily or permanently) and to
impose spot fines.

8. Hazardous substances and waste

PEPA 1997 requires licences to be issued for the
handling of hazardous substances. The Sindh
EPA describes this provision as “controversial”,
and suggests that only the transportation and
disposal of hazardous substances should be
licensed because “almost all industrial operations
appear to be operating in violation” of the law.
Rather than eliminating licensing altogether,
however, it is advisable to develop simplified
licensing procedures to enable compliance. The
Sindh EPA notes that even if such procedures
were to be developed, EPAs lack the capacity to
handle this additional work.

The Sindh EPA also recommends that a list
should be developed of specific hazardous
substances that are to be regulated under the
law. It notes that a procedure for treatment and
disposal needs to be identified as well.

The import of hazardous waste is prohibited
under PEPA 1997. The Sindh EPA recommends
that this provision is amended so that certain
types of hazardous waste materials can be
imported for recycling and recovery purposes.
Imports and exports is, however, a federal
subject. So it is not entirely clear how a provincial
law can be used to regulate the import of
hazardous substances.
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9. Environmental tribunals,
environmental magistrates

The Balochistan EPA notes that provisions on the
selection of environmental tribunal members need
to be amended, now that powers over
environmental matters have been devolved to the
provincial level. It proposes that the chairman
should be appointed by the provincial
government, based upon the recommendations
of the chief justice of the provincial high court.
The remaining members should be selected by
the EPA, in consultation with the provincial
government.

Importantly, the Balochistan EPA points out that
no separate account has been set up into which
fines imposed by the tribunal can be paid, and
that such charges are paid directly to the federal
government. It recommends that a separate
account is created, that all monies recovered by
the environmental tribunal are paid into it, and
that the account is managed by the province.

The role of environmental magistrates needs to
be clarified, as the Balochistan EPA notes. Their
functions are not viable and the powers of the
director-general under section 17(2) overlap with
those of judicial magistrates. The Balochistan
EPA suggests that the section on judicial
magistrates is deleted from the law. Perhaps a
more useful step is to clarify roles and
responsibilities so that overlaps and duplication
are eliminated.

10. Environmental protection orders

The Balochistan EPA notes that procedures and
mechanisms for the issuing of environmental
protection orders are not clearly defined in the
law. Nor is it clear how penalties imposed for
violation of an EPO are to be collected. It
recommends that the roles of various agencies
with respect to EPOs is specified. Meanwhile, the
KP EPA recommends that the director-general of
the EPA should have the power to levy spot fines
on those violating EPO.

11. Offences and penalties

Penalties established under the law need to be
rationalised. The GB EPA points out that current
penalties do not keep up with inflation and
suggests that powers should be provided for
penalties to be revised on a regular basis. It notes
a similar problem with the pollution charges,
which too should be revised annually by the
provincial EPA. Procedures for the determination
of pollution charges are also unclear, according to
the KP EPA.

12. Gaps

Many EPAs have expressed concerns that PEPA

1997 in its current form fails to address certain

issues. The Sindh EPA’s point about the need for

the law to cover maritime zones, as well as

marine and coastal pollution, has been discussed

above. In addition, the Sindh EPA notes that

PEPA 1997 does not address the following

subjects:

® solid waste disposal

® radiation and radioactive waste

® vibrations

® pollution or environmental damage from
commercial activities

e littering and damage to the physical
environment.

Similar issues have been raised by the KP EPA. It
notes that municipal services, such as sanitation,
solid waste management and the provision of
safe drinking water, are not covered under PEPA
1997.

To be fair, many of these matters were covered in
detail under the provincial LGOs of 2001. Those
Ordinances are no longer in force but it is only a
matter of time before all provinces enact new or
amended local government legislation. Rather
than duplicating provisions on municipal services,
it is advisable that broad powers are provided
under provincial environment law for the
management of such services at the local level,
and that specific provisions in this regard are
dealt with in local government laws.



13. Miscellaneous issues

Some EPAs have expressed concerns about
other laws referenced in the text of PEPA 1997,

either directly or by implication, and their effect.

The Balochistan EPA notes that the Officer’s
Services Rules have not been notified in that
province, and suggests that a solution is for
Balochistan to adopt the Pakistan Civil Service
Act 1973.
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14. Next steps

The findings of this study will be used to prepare
a draft Provincial Environmental Act. Given the
complexity of many of the issues raised here, the
opinion of legal experts will be sought.
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ANNEX 1: CONSTITUTION OF PAKISTAN 1973, FOURTH
SCHEDULE®**—

IMPACT ON ENVIRONMENT AND INTERACTION WITH PEPA 1997
PROVISIONS

Fourth Schedule Impact and interaction
[read with Article 70(4)]
Legislative Lists

Federal Legislative List

| Ppw0_______________ ] |

1. The defence of the Federation or any part thereof in peace or war;
the military, naval and air forces of the Federation and any other
armed forces raised or maintained by the Federation; any armed
forces which are not forces of the Federation but are attached to or
operating with any of the Armed Forces of the Federation including
civil armed forces; Federal Intelligence Bureau; preventive detention
for reasons of State connected with defence, external affairs, or the
security of Pakistan or any part thereof; person subjected to such
detention; industries declared by Federal law to be necessary for
the purpose of defence or for the prosecution of war.

2. Military, naval and air force works; local self-government in EIA, pollution impact
cantonment areas, the constitution and powers within such areas of
cantonment authorities, the regulation of house accommodation in
such areas, and the delimitation of such areas.

& External affairs; the implementing of treaties and agreements, MEAs
including educational and cultural pacts and agreements, with
other countries; extradition, including the surrender of criminals and
accused persons to Governments outside Pakistan.

Nationality, citizenship and naturalization

Migration from or into, or settlement in, a Province or the Federal
Capital.

6. Admission into, and emigration and expulsion from, Pakistan
including in relation thereto the regulation of the movements in
Pakistan of persons not domiciled in Pakistan; pilgrimages to
places beyond Pakistan.

7. Posts and telegraphs, including telephones, wireless, broadcasting = EIA
and other like forms of communications; Post Office Saving Bank.

Currency, coinage and legal tender.

Foreign exchange; cheques, bills of exchange, promissory notes
and other like instruments.

10. Public debt of the Federation, including the borrowing of money on  International / donor funding for
the security of the Federal Consolidated Fund; foreign loans and environmental projects
foreign aid. SDFs, EPA funding

11. Federal Public Services and Federal Public Service Commission

12. Federal pensions, that is to say, pensions payable by the
Federation or out of the Federal Consolidated Fund.

13. Federal Ombudsmen.

14. Administrative Courts and Tribunals for Federal subjects.

52 As amended by the Constitution (Eighteenth Amendment) Act 2010.
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ANNEX 2: MULTILATERAL ENVIRONMENTAL AGREEMENTS**

Agreement Pakistan In force
Status Date

Regional Integration Agreement SAARC

SACEP
ASEAN Agreement on the Conservation of Nature and Natural n/a
Resources
ASEAN Agreement on Haze n/a
Basel Convention on the Control of Transboundary Movements of a 26.07.94 *
Hazardous Wastes and their Disposal (Basel)
Convention on Biological Diversity (CBD) rtf 26.07.94 *
Cartagena Protocol on Biosafety rtf 02.03.09  31.05.09
Nagoya ABS Protocol n/a
Convention on the International Trade in Endangered Species of Wild  a 20.04.76 19.07.76
Fauna and Flora (CITES)
United Nations Convention to Combat Desertification (UNCCD) rtf 24.02.97 25.05.97
Convention on Migratory Species of Wild Animals (CMS) a * 01.12.87
International Treaty on Plant Genetic Resources for Food and a 02.09.03 90 days after
Agriculture (ITPGRFA)
United Nations Framework Convention on Climate Change (UNFCCC)  rif 01.06.94 30.08.94
Kyoto Protocol to the UNFCCC a 11.01.05 11.04.05
Vienna Convention for the Protection of the Ozone Layer (Vienna a 18.12.92 90 days after
Convention)
Montreal Protocol on Substances that deplete the Ozone Layer a 18.12.92 90 days after
(Montreal Protocol)
Rotterdam Convention on the Prior Informed Consent Procedure for rtf 14.07.05 90 days after
Certain Hazardous Chemicals and Pesticides International Trade (PIC)
Stockholm Convention on Persistent Organic Pollutants (POPs) rtf 17.04.08 90 days after
Convention on Wetlands of International Importance especially as J * 23.11.76
Waterfowl Habitat (Ramsar)
World Heritage Convention (WHC) rtf 23.07.76 3 months

after

World Trade Organization (WTO) m 01.01.95
The United Nations Convention on the Law of the Sea (Law of the rtf 26.02.97 *
Sea)
International Maritime Organization Convention (IMO Convention 48) a * *

Q
*
*

International Convention for the Prevention of Pollution from Ships
(Annex | & Il) (MARPOL)

1996 London Protocol ---Convention on the Prevention of Marine a 09.03.95 08.04.95
Pollution by Dumping of Wastes and Other Matter (London
Convention 72) (LDC)

Convention on Civil Liability for Oil Pollution Damage (CLC Convention
69)

53 source: IUCN Regional Environmental Law Programme, “MEAs in Asia” (updated 4 October 2010), available at
http://cmsdata.iucn.org/downloads/101004_asia_meas.pdf.
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ANNEX 4: GUIDELINES ISSUED BY ENVIRONMENTAL
PROTECTION AGENCIES

Annex 4: Guidelines issued by the EPAs

In addition to the National Biosafety Guidelines 2005, the following guidelines for the preparation of EIA have
been issued by the Pakistan Environmental Protection Agency (EPA):

* Guidelines for preparation and review of Environmental Report

e Guidelines for Public Consultation

* Guidelines for sensitive and critical areas

* Policies and procedures for review and approval

The Pakistan EPA has issued sector-specific guidelines for environmental reports related to the following
activities:
¢ housing estates and new town development
e industrial states
major chemical and manufacturing plants
major roads guidelines
major thermal power stations
oil and gas exploration and production
sewage schemes

The Khyber Pakhtunkhwa EPA has issued environmental guidelines and checklists for the following
operations and activities:
e brick kiln units
canal cleaning
carpet manufacturing units
construction or expansion of bus terminals
flour mill
forest harvesting operations
forest road construction
housing schemes
marble units
petrol and CNG stations
poultry farms
rural schools and basic health units
sanitation schemes
solid waste management
sound plantation
stone crushing units
tourist facilities in ecologically sensitive areas
tube well construction for agriculture and irrigation purposes
urban areas road construction
water reservoirs in arid zones
water supply schemes
watercourses construction and lining
(draft) solid waste management

The following guidelines have been issued by the Balochistan EPA:
e dairy farms and slaughter houses

Source: Pakistan Environmental Protection Agency website.
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